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TOBACCO PRODUCT EDUCATION AND 
HEALTH PROTECTION ACT OF 1991, S. 1088 



THURSDAY, NOVEMBER 14, 1991 

U.S. Senate, 
Subcommittee on Consumer of the Committee on 

Commerce, Science, and Transportation, 

Washington, DC. 
The committee met at 9:35 a.m. in room SR-253, Russell Senate 
OflRce Building, Hon. Richard Bryan (chairman of the subcommit- 
tee) presiding. 

Staff members assigned to this hearing: Moses Boyd, senior coun- 
sel; and Alan Maness, senior staff counsel, and Roliert M. Bry, mi- 
nority professional staff member. 

OPENING STATEMENT OF SENATOR BRYAN 

Senator Bryan. Let me take this opportunity to welcome all of 

Sou to this hearing on S. 1088, The Tobacco Product Education and 
[ealth Protection Act of 1991. As most of you know, this legislation 
has been reported by the Committee on Labor and Human Re- 
sources, and was then subsequently or, I should say, sequentially 
referred to the Commerce Committee, until the end of calendar 
year 1990. 

This is a broad-based, complex piece of legislation, covering a 
wide variety of issues related to promotion, distribution, public in- 
formation, and research on tobacco products. It includes many is- 
sues within the jurisdiction of the Commerce Committee. For ex- 
ample, S. 1088 includes provisions relating to rotating health warn- 
ing labels on tobacco products, and the preemption of State regula- 
tion of certain types of advertising ana the promotion of tobacco 
products. 

As chairman of the Consumer Subcommittee, I am particularly 
interested in the issues it addresses, involving consumer informa- 
tion about tobacco products, and I am pleased that the Commerce 
Committee has an opportunity to explore these issues. These issues 
are not without controversy. Both sides of these issues have strong- 
ly held views. We have worked hard on the hearing this morning 
to ensure that the witnesses we will hear from provide a balanced 
and fair statement of views on all sides of the issues presented. 

In addition, as is this subcommittee's practice, the hearing record 
will remain open for 2 weeks from today for the submission of any 
additional written statements that any of the parties believe that 
the committee should consider. Let me just say in advance, that I 
appreciate the participation of all witnesses today. I will have to 
leave in about 20 minutes to preside over another hearing and I 

(1) 
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am going to turn the gavel over to Senator Ford. Let me, at this 
point now, yield to a Kentucky senior senator. Senator Ford, for 
any comments that he would like to make by way of an opening 
statement. 

OPENING STATEMENT OF SENATOR FORD 

Senator Ford. Thank you, Mr. Chairman. First, let me commend 
and thank you for holding this important hearing. I realize that we 
are coming into the home stretch of this session of Congress, and 
you have many pressing priorities as I do. Mr. Chairman, this bill 
would be devastating to the major industry of my State, tobacco, 
and, in my opinion, touches on some issues that fall exclusively 
within the jurisdiction of this committee. So, I think it is important 
that we hold this hearing today, and I appreciate your efforts and 
those of your staff in putting this hearing together. 

This bill represents the ultimate wish list of the entire tobacco 
group. There is no doubt in my mind that this bill is an attempt 
to achieve by harassment what Americans will not approve di- 
rectly, that is, prohibition of all tobacco products. As the elected 
voice of 95,000 farm families in Kentucky, most who depend upon 
the legal crop to pay their mortgages, send their children to college, 
and keep their farms running, I am not about to let that happen. 

For the record, let me just briefly indicate the importance of the 
tobacco industry to the farm economy of my State. Tobacco is our 
largest cash crop. The net income from tobacco this year alone will 
exceed $900 million. The average tobacco quota for Kentucky farm- 
ers is 2 acres, and the yield per acre is in excess of $1,600 net. 
With an average net from farm income of approximately $12,000, 
tobacco provides over 25 percent or one-fourth of all farm income 
to my Kentucky farm families. And the impact in my home county, 
Davis County, Kentucky, is even greater. 

In Davis County and the surrounding seven counties, the 2- 
month impact alone of tobacco is $30 million. The per acre farm 
value of tobacco is $3,500. This compares with a per acre farm 
value for wheat of $126, for hay of $166, for sovbeans of $208, for 
grain corn $220. In Davis County and throughout Kentucky, to- 
bacco is vitally important. 

This bill, S. 1088, purportedly attempts to put the tobacco indus- 
try out of business, and that would have a devastating impact on 
Davis County and Kentucky as a whole. Now, I am serving notice 
that I will do all that I can to ensure that this does not happen. 
I am particularly concerned that some of the most onerous provi- 
sions of this bill fall within the Jurisdiction of the Commerce Com- 
mittee, and have not received a full airing. 

I look forward to testimony today ana believe that it will point 
out the very practical problems this legislation creates for a legal 
industry. I would hope, and I respectfully say to my distinguished 
chairman, that this hearing would not get too deeply into the major 
issues with the committee's jurisdiction, that of tort liability or pre- 
emption. 

As my colleagues know, the subject of preemption and its effect 
on tort claims is a complex one which is being litigated before the 
Supreme Court right now. And I think we are all looking forward 
to what the Court will have to say about the state of that law. This 
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committee authored the current preemption provision, and I think 
it would be inappropriate for the committee to publicly debate this 
issue while it is pending before the Court. 

I am concerned that we here today not prejudice the Court either 
way on this issue. This committee will have ample opportunity to 
review and consider the Court's decision once it is available, and 
we will do so. But in the interest of fairness to both parties before 
the Court, I believe that lengthy discussion and debate of this issue 
is better off left to another day. 

We certainly should take any and all written statements on the 
subject, but I would hope the witnesses would understand the re- 
luctance of this Member and, perhaps, all of my colleagues, to en- 
tertain in-depth discussion of this issue today. In the interest of 
time, Mr. Chairman, I will end my comments at this point and sub- 
mit a written statement for the record. And I also ask unanimous 
consent, Mr. Chairman, that a statement from Senator Terry San- 
ford expressing his serious concerns about the impact of this legis- 
lation on both the tobacco industry in his State and the economy 
of North Carolina in general, and that it be printed in the hearing 
record. 

Senator Bryan. Without objection, Senator Sanford's statement 
will be included and made a part of the record, and I thank you 
veiy much for your statement. 

[The prepared statement of Senator Sanford follows:] 

Prepared Statement of Senator Sanford 

Mr. Chairman. I would like to thank you and my other distinguished colleagues 
on this conunittee for giving me the opportunity submit testimony to you today on 
S. 1088, the Tobacco Product and Health Protection Act of 1991. 

I believe my testimony can be summed up very succinctly: I believe this bill would 
require spending a great deal of taxpayer money to educate the public about some- 
thing which survey data indicates the public already knows and understands. That 
is simplv a waste of money that could more appropriately be spent educating the 
public about things that are not already well known. 

The bill is also unnecessary because the Federal Government and tobacco indus- 
try have already taken numerous steps to ensure that individuals, especially young 
persons, are properly informed about any potential dangers of tobacco use. The leg- 
islation before this committee is not only unnecessaiy and unwarranted but poten- 
tially very destructive to both the protection of First Amendment ri^ts and the 
well-beinff our country's tobacco farmers and workers. 

While I will not discuss all of the provisions of this legislation, I would like to 
comment on a few parts which I believe illustrate the faulty logic behind this bill. 

First, S. 1088 calls for the distribution of $50 million next year alone for non-prof- 
it and public organizations to conduct public information campaigns against smok- 
ing. However, statistic aller statistic shows that such education efforts are not nec- 
essaiy. I am told that one' recent study of children and adolescents found that over 
98 percent were aware of the purported health risks of tobacco. Our country faces 
a $3 trillion deficit and our education systems struggle in the face of severe financial 
restraints. Certainly, the money authorized in thisDill could be better spent teach- 
ingour children something they do not already so clearly understand. 

The section of this bill to expand the warning labels on cigarette packages is also 
unneeded. Warning labels on cigarettes should ensure individuals can make an in- 
formed decision of whether or not to purchase a package of cigarettes. Again, evi- 
dence shows that consumers already possess this knowledge about tobacco usage. 
An increase in tobacco warning labeling serves not as needed information but as an 
attempt by anti-smoking advocates in Congress to press their beliefs onto consum- 
ers. Trie warning labels now contain a number of clear messages and these mes- 
sages are rotated on a regular basis so that eveiyone regularly purchasing tobacco 
products is exposed to eacn one of the various warning labels. There is no evidence 
that I am aware of that indicates that this system is not working well. 
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I am also concerned about Section 2758 of this legislation which would partiallv 
repeal the Federal preemption on State regulation of advertising of tobacco prod- 
ucts. This language gives states and local governments the ability to establish their 
own rules to regulate cigarette billboard and transit advertising and would allow for 
obstructive advertising requirements as well as total advertising bans. 

Our constitutional rights to free speech are too important to accept this. Congress 
can not simply prohibit truthful tobacco advertising because a majority of members 
of Congress do not like smoking. To accept this provision is to accept the concept 
that advertising of all types can become subject to suppression if the product be- 
comes unpopular. This is a dangerous proposition which I believe undermines one 
of the founding and greatest prmcipals of our country. Many in Congress may not 
like to hear certain messages but that is no reason to support a ban on them. 

In addition, the changes set forth in S. 1088 are meddlesome and imurious to the 
workers and farmers wnose livelihood depends on tobacco. I am proua to represent 
the tobacco farmers in North Carolina. They are decent, hardworking people who 
are simply trying to make a living through farming, the same way tney have for 
decades. They have watched huge changes come about regarding public opinions on 
tobacco and smoking, and I can assure you that they are working diligently to adapt 
their farms and crops to reflect these new dynamics. They are going through enoum 
and do not deserve to have the greater burdens added to them that this Dili woiild 
impose. 

The tobacco industiy has already accepted heavy restrictions and burdensome reg- 
ulations. The further changes this legislation would make will only penalize tobacco 
workers and farmers. We have taken great steps to help America s consumers, and 
there is no evidence that there is any confusion or lack of knowledge among them 
about smoking and tobacco. Now is the time to think about the workers and the 
farmers. 

In conclusion, I would like to say that my objections to S. 1088 flow from my be- 
liefs that the bill employs misguided assumptions over the need to educate the pub- 
lic on smoking and tobacco, a misuse of our flnancial resources during a time of 
budgetaiy crisis and mistaken placement of burden on the tobacco workers and 
farmers of this country who continuallv bear the brunt of the overzealous regulation 
of the tobacco industry. I urge my colleagues on the Commerce Committee to look 
very carefully at these concerns. 

Senator Bryan. We are pleased this morning to have with us 
Congressman Mike Synar, who ably represents the 2nd District of 
Oklahoma^ an old and a personal friend, and let me extend to him 
a cordial welcome, and we welcome your testimony now, Congress- 
man. 

STATEMENT OF HON. MIKE SYNAR, U.S. REPRESENTATIVE 
FROM OKLAHOMA 

Mr. Synar. Thank you, Richard. Thank you, Wendell, and thank 
the committee and all of you all for giving us this opportunity this 
morning. 

Smoking and smoking-related illnesses will result in 434,000 
Americans dying this year. Tobacco will cost this Nation $65 billion 
in health care costs and lost productivity this year. This represents 
a hidden tax to every single person in this country of $260. Now, 
even worse is the fact that this tragic loss of life and billions of dol- 
lars is 100 percent preventable. However, if you look at what we 
are doing here in Government — including Congress — we are vir- 
tually doin^ nothing. The legislation which Senator Kennedy has 
introduced is on the right track. I support it and *I hope that it will 
get prompt consideration by the Senate. 

I have been actively involved in this issue for over 6 years, and 
I came to it in a really unique way. A woman came to me from 
Ada, OK, whose son, Sean Marsee, was an outstanding athlete in 
that little small town in Oklahoma. Her son had been a smoker, 
but had been convinced, because of advertising from prominent 
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sports figures, that smokeless tobacco was a safe alternative to 
cigarettes. Sean learned too late that was not the case, and he died 
from the use of that smokeless tobacco. 

About 3,000 young people begin smoking each and every day of 
the year. Although the tobacco industry would insist otherwise, 
they are dependent on attracting new, young smokers. It is clear 
that new, young smokers must be recruited, and about 60 percent 
of all new smokers are under the a^e of 14 years old. Now, to sus- 
tain their sales, the tobacco companies must find replacements and 
they are looking to the most vulnerable in our society, our children. 

Tobacco companies spend $2 billion a year on advertising and 

Promotion. They use cartoon characters like Joe Camel and the 
lOoI penguin. They play to the need of young people and men and 
women to fit in, to appear sophisticated, glamorous, and independ- 
ent. From the Virginia Slims models to the Marlboro Man, the mes- 
sa^^e is clear. To appear adult, you need to smoke. Last week, I par- 
ticipated in the Oklahoma Smoke-Free Program with Secretary of 
Health and Human Services Dr. Louis Sullivan. He summed up the 
situation in his speech the following way: 

It is immoral for civilized societies to condone the advertising and promotion of 
products whidi, when used as intended, cause disability and disease. 

I think we have got to find a way to counter this deceptive mes- 
sage. I have introduced legislation on our side which would place 
restrictions on tobacco advertising and promotion activities which 
are aimed at converting young people as replacement smokers. 

This approach is referred to as "tombstone advertising." This is 
currently the approach taken by the Securities and Exchange Com- 
mission toward advertising^ of securities, and very similar to the ap- 
proached used by the FDA on pharmaceutical advertisements. The 
issue over tobacco advertising nas really centered on the limits of 
the first amendment and the ability of Congress to regulate com- 
mercial speech. 

I would draw the attention of the committee to the analyses of 
two very well-respected constitutional law scholars. One, Henry 
Miller and second, Alan Morrison. In their opinion, restrictions on 
tobacco advertisements do not violate the first amendment. In fact, 
the Supreme Court has held in several recent decisions that the 
Government can restrict commercial speech, when it has a compel- 
ling interest and there is a reasonable fit between the restriction 
ana the reason for that restriction. 

Let me close by saying that reasonable people may disagree, and 
clearly, from some of the statements already made, there is a dis- 
agreement on this. But an experience of last week has convinced 
me that the tobacco industry will oppose even the most reasonable 
and modest of approaches that Cfongress chooses to take. Last 
week, in the Subcommittee on Health and Environment, we 
marked up legislation to reauthorize the Federal drug abuse treat- 
ment programs. 

Includ^ in that legislation were several provisions which re- 
Quired tJiat the drug education classes also instruct teens in the 
Clangers of cigarette smoking. The rationale for linking drug abuse 
education programs with adolescent tobacco use is grounded on the 
results of several reputable studies. It has been shown that teens 
who smoke are 32 to 100 times more likely to use illicit drugs. The 
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legislation also required States to adopt a minimum age of 18 for 
tobacco use and to enforce those laws. The tobacco industry fought 
each and every one of those provisions. 

I cannot stress how important it is for our Nation and our ailing 
health system, and for unsuspecting teens that Congress take ac- 
tion and take action now. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Synar follows:] 

Prepared Statement of Congressman Synar 

Mr. Chairman and Members of the Consumer Subcommittee thank you for per- 
mitting to testify before you today regarding one of the most serious heaJth problem 
facing our country today — ^tobacco use. 

Smoking and smoking-related illnesses result in 434,000 deaths each year. To- 
bacco use costs our country $65 billion in health care costs and lost productivity 
each year. This represents a hidden tax of approximately $260 per year on each 
American citizen. 

Even worse, this tragic loss of life and the billions of dollars in costs are 100- pre- 
ventable. Rather than taking steps to reduce smoking in our country, however, the 
government — including Con^ss — is doing virtually nothing. As we continue the de- 
bate over how to cure our sick health care system, the Congress must squarely ad- 
dress the costs of tobacco use in our country and do someining to prevent people, 
especially young people, from smoking in the first place. The legislation introduced 
by Senator Kennedy is on the right track. I support the Kennedy legislation and 
uree its prompt consideration in the Senate. 

I have been actively involved in the debate over adolescent tobacco use for 6 years 
now. This issue first caught my attention when I heard about the tragic story of 
a young man in Oklahoma who died of oral cancer caused by the use of chewing 
tobacco. This poor young man believed the tobacco industiys claims, made through 
prominent sports figures, that smokeless tobacco was a safe alternative to ciga- 
rettes. That led me to introduce legislation banning radio and television advertise- 
ments for smokeless tobacco products, reauiring manufacturers to warn users of the 
product of the serious health risks, ana requiring all promotional items include 
warning labels. That bill became law in 1986. 

During my work with this issue, I learned that smokeless tobacco use by adoles- 
cents was just the tip of the iceberg. About 3,000 young people begin smoking each 
and every day. Although they insist otherwise, the tobacco industry is dependent 
upon attracting younff smokers: given the facts that nearly one-half of all living 
adults who ever smoKcd have quit — and that nearly a half-million smokers die 
year — it is clear that new smokers must be recruited. About 60 percent of all new 
smokers are under 14 years old. 

Why are so many young people smoking? Because the message they get from the 
tobacco industry tells them smoking isn't a problem. To sustain their level of sales, 
tobacco companies must find replacements. They are looking to our children. To- 
bacco companies spend $2 billion on advertising and promotional activities each 
year. They use cartoon characters like "Joe Camel" and the "KOOL" penguin. They 
play to the need of young men and women to fit in, to appear sophisticated, glamor- 
ous and independent. From the '^Virginia Slims" models to the "Marlboro Man", the 
message is clear — ^to appear adult, you need to smoke. 

Their efforts appear to be working. Children's use of camel cigarettes - tradition- 
ally an adult brand - increased from 2 percent in 1979 to 8 percent in 1989. I par- 
ticipated in an Oklahoma Smoke-Free program with Secretary of Health and 
Human Services Dr. Louis Sullivan recently. He summed up the situation by sa3ring 
"It is immoral for civilized societies ta condone the advertising and promotion of 
products which, when used as intended, cause disability and disease." 

We must find a way to counter this deceptive message. I have introduced legisla- 
tion which would place restrictions on tobacco advertising and promotional activities 
which are aimed at converting young people into replacement smokers. Although 
the approach I have advocated is not formally before your subcommittee todav, I an- 
ticipate that later panels will refer to it and therefore, want to mention it. Ttiis ap- 
proach is referred to as "tombstone" advertising because it would prohibit the use 
of pictures, colors and suggestive images in advertisements. This is currently the 
approach taken by the Securities and Exchange Commission toward the advertising 
of securities and very similar to the approach utilized by the FDA in pharmaceuticiu 
advertisements. The justification for these restrictions is the potential for investors 
and consumers to be deceived about the soundness of a pulicular investment or the 
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benefits of a particular drug. Just as the risk of monetary loss to a prospective in- 
vestor, or health consequences from use of a drug, warrants restrictions on advertis- 
ing, so too does potential loss of life warrant restrictions on tobacco advertising. 

The issue over tobacco advertising has centered on the limits of the First /Unend- 
ment and the ability of Congress to regulate commercial speech. I know I dont need 
to give you Senators a lesson in Constitutional law. I would, however, like to draw 
vour attention to analyses of two well-respected Constitutional law scholars: Henry 
Miller and Alan Momson. In their opinions, restrictions on tobacco advertising do 
not violate the First Amendment. The Supreme Court has held in several recent de- 
cisions that the government can restrict commercial speech when it has a compel- 
ling interest and there is a reasonable fit between the restriction and the reason 
for the restriction. See, Central Gas and Hudson Electric Company, Posadas, and 
Fox cases. 

Reasonable people may disagree about the protection our Constitution affords 
commercial speech. The Senate may ultimately aecide that a more modest approach 
is warranted. Until very recently I was inclined to think that way as well. Alter all 
compromise is the hallmark of legislation. An experience I had recently, however, 
has convinced me that the tobacco industry will oppose even the most reasonable 
and modest of approaches the Congress chooses to take. Let me explain. Last week 
the House Subcommittee on Health and Environment marked up legislation to reau- 
thorize federal drug abuse treatment program. Included in that legislation were sev- 
eral provisions which required that drug-education classes also instruct teens of the 
dangers of cigarette smoking. The rational for linking drug abuse education pro- 
grams with adolescent tobacco use is grounded on the results of several reputable 
studies. It has been shown that teens who smoke are 32 to 100 times more likely 
to use illicit drugs. The legislation also required states to adopt a minimum age of 
18 for tobacco use and to enforce those laws. The tobacco industry fought each and 
every one of these provisions. 

In conclusion, I want to commend you for holding these hearings today. I cannot 
stress enough how important it is to our nation, to our ailing health care system 
and to unsuspecting teens that Congress take action to reduce the prevalence of 
smoking in our countiy. 

Senator Bryan. Thank you very much, Congressman Synar. And 
does the subcommittee have any questions of the Congressman? 
Senator Ford. 

Senator Ford. I might make just one statement. I am sure you 
want to be correct in your statement. The tobacco industry sup- 
ports the 18-year-old level. They support that provision in the com- 
mittee, and you state that they fought it. We have no problem with 
an 18-year limit, and I think the tobacco industry has made that 
very, very clear, that they support the 18-year-old limit. I just 
wanted to make that point. 

Mr. Synar. I might just add, and you are correct, they have 
added the 18 limit. But as you know, Senator Ford, a law that is 
not enforced is practically not a law at all. 

Senator Ford. That is not our fault. You pass a lot of laws. You 
do not know whether it is enforced or not. You cannot criticize your 
local community for not carrying out laws. 

Senator Bryan. Are there other questions for Congressman 
Synar? 

None appearing. Thank you very much for your testimony this 
morning, we appreciate it. We will now convene our first panel, 
which will consist of the Hon. Charles O. Whitley, senior consult- 
ant from the Tobacco Institute; Ms. Brenda Richards, principal, I 
believe it is probably pronounced Shaed Elementaiy School, but I 
will give Ms. Richards a chance to correct me if I have mis- 
pronounced her school; Dr. Lloyd D. Johnston, program director 
and research scientist. Institute for Social Research at the Univer- 
sitv of Michigan; and Mr. David Bell, president of Basel, Inc., on 
benalf of the Freedom to Advertise Coalition of the American Ad- 
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vertising Federation, of the American Association of Advertising 
Agencies. 

Before calling upon the first of our panelists to oflFer any testi- 
mony, let me yield now to Senator Gorton for any opening state- 
ment he would care to make. 

OPENING STATEMENT OF SENATOR GORTON 

Senator Gorton. Thank you, Mr. Chairman. This is an impor- 
tant issue, and at least some aspects of S. 1088 are well within the 
jurisdiction of this subcommittee. 

We have, in Congress, over the last 20 years or so, through the 
publicity which Congress has given through warning labels, 
through the banning of advertising on radio and television, contrib- 
uted to a significant reduction in smoking in the United States. 

The various aspects of the bills which are before us raise ques- 
tions of effectiveness, they raise questions relating to the Constitu- 
tion, they raise questions relating to the appropriate use of the 
powers which we have. To continue to discourage smoking in a free 
society, and, most particularly, to add to the education of our young 
people, so that fewer and fewer of them take up smoking, as most 
of people who begin it, begin it in school, is a very, very important 

foal. I think we need to listen very carefully to afl sides of this de- 
ate, and to recognize that we have had some very real successes 
in the past, and hope that we can have successes in the future. 

Senator Bryan. Thank you very much, Senator Gorton. Let me 
yield to Senator Kasten for any opening comments he would care 
to make. 

OPENING STATEMENT OF SENATOR KASTEN 

Senator Kasten. Mr. Chairman, I do not have a formal opening 
statement. I just wanted to make the point that, if we are going 
to legislate something, we should assume that whatever we are 
doing is not redundant, and that it is not going to be overly costly 
in terms of risk and rewards. 

The testimony today, I think, is very important. I am not going 
to be able to be here for the whole hearing, but I have had a chance 
to review some of this testimony already. The real question I have 
is that a lot of this action is action that, in effect, is already being 
taken. As far as I can see, from the information, most Americans 
already are, in fact, aware of the risks of smoking. However, they 
are making a choice to smoke. Whether or not this legislation is 
going to simply increase costs or increase regulation to do some- 
thing that, in effect, is already eoing on, is the question I think I 
have, and I know a number of others have, and that is why I think 
this hearing today is going to be important. 

If we are simply doing something that is redundant or repetitive, 
that is one thing. If we are doing something that, in fact, is going 
to have an additional benefit for a cost that is a very different 
thing. 

As I have reviewed parts of this testimony already, I think that 
is at least one of the important issues that we have to deal with 
here today. I look forward to working with you, Mr. Chairman, and 
I thank you for having this hearing. 
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Senator Bryan. Thank you very much, Senator Kasten. Because 
we do have a full panel, the first panel and the second panel as 
well, I am going to ask each of you to confine your statements to 
5 minutes. Your full testimony, as Senator Kasten has observed, 
has already been received by the subcommittee, and has been made 
part of the record. 

Now let me invite our first witness, Mr. Whitley. We would be 
pleased to hear from you, sir. 

STATEMENT OF CHARLES O. WHITLEY, SENIOR CONSULTANT, 
THE TOBACCO INSTITUTE, WASHINGTON, DC 

Mr. Whitley. Thank you, Mr. Chairman. And, before I get on 
the clock, if I may, I would like to ensure that you receive in full 
for the record written statements from Mr. John Joyce, the presi- 
dent of the Maine Grocers Association; Mr. Dewey Stokes, the 
president of the Fraternal Order of Police; Dr. Theodore Blau, a 
practicing psychologist from the State of Florida, on the subject of 
addiction; Mr. Ronald Rotunda, who is a professor of law at the 
University of Illinois, on the Canadian decision; Dr. Richard 
Mazerski, professor of marketing at Florida State University, on 
the labeling aspects of the bill; and statements by Mr. Frank 
Balistreri, Chief of Police, Waunakee, WI; Mr. Ray Vega, Vega 
Wholesale in Nevada; Mr. Wes Ball, president of the Tennessee 
Grocers Association. 

Senator Ford [presiding]. Without objection, all those statements 
are being put in the record, Mr. Whitley. You may proceed, and the 
lights will go on. 

Mr. Whitley. We appreciate your holding this hearing, and giv- 
ing us an opportunity to testify on S. 1088. This bill would spend 
$110 million a year of scarce funds to, as Senator Kennedy has put 
it, get the antismoking message to the Nation. 

It is not clear which Federal programs would be abolished or re- 
duced to provide these funds, but what is abundantly clear is that 
the antismoking message has already been delivered to the Nation. 

Dr. Gerald Goldhaar, who had testified before a House sub- 
committee in the last Congress, said, the level of public awareness 
on smoking and health issues is virtually unprecedented in our na- 
tional experience. 

One survey showed that not only had they heard of health risks 
supposedly associated with smoking, but more than 90 percent of 
Americans actually believed that smoking causes lung cancer and 
heart disease. 

Young people, especially, are aware of the risks attributed to 
smoking. As the Surgeon General has stated, by the time they 
reach tne seventh grade, the vast majority of children believe 
smoking is dangerous to one's health. And, of 895 children in ado- 
lescence questions in one recent survey, over 98 percent said they 
believe smoking is harmfiil and accurately named one or more body 
parts that are adversely affected by smoking. 

Young people start to smoke not because they are unaware of the 
claimea health risks of smoking, or because of ci^rette advertis- 
ing. As has been demonstrated repeatedly, the dominant influences 
on smoking by young people are family and peers. When the 
antitobacco loboy complains that the Government spends too little 
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on disseminating the antismoking message, it conveniently over- 
looks the value of free media. That antismoking messaee is re- 
ceived daily, as the Advocacy Institute has acknowledged. By 
standards which apply to most running stories, coverage of smok- 
ing has enjoyed an extraordinary run in the media. 

The antismoking message, moreover, is taught to our Nation's 
children at every level in school. A 1988 survey of public school dis- 
tricts, by the National School Board Association, found that 75 per- 
cent had antismoking programs at the elementary level, 81 at the 
middle school level, and 78 at the high school level. 

It is highly significant that, testifying on this bill's predecessor 
last year. Secretary Sullivan said this: "We do not believe that the 
additional authorization and requirements contained in this bill 
would measurably add to our current or planned efforts. Therefore, 
we believe such legislation is unnecessary." 

The Secretary proved his point last month, when he dramatically 
launched a 7-year, $165 million antismoking Federal program 
called Operation Assist that mirrors S. 1088 and implements its 
principal objectives. 

We do not agree with some of the provisions of Operation Assist 
as outlined by the Secretary, but, again, it demonstrates that he 
already has ample authority to do what this bill seeks to do. There 
is a tremendous amount of Government activity at the Federal 
level, the State, and local level, by many private institutions, and 
by our own industry. 

Mr. Chairman, I would like to take the remainder of my time to 
call your attention to an industrywide program that we at the In- 
stitute launched in December of last year, to address major new 
initiatives to curb youth smoking. They include a national It's The 
Law program. I call your attention to the board over there. 

Under this program, we have distributed millions of materials; 
stickers to be placed on cash registers, counters, on uniforms of 
sales clerks. We are working cooperatively with State associations 
of retailers to see that this is done throughout the country. 

In addition to that, we have supported, and continue to support. 
State laws requiring that young people be 18 years of age in order 
to buy cigarettes. We did that last year in a number of States, 
which included Louisiana, Wyoming, North Carolina, Vermont, Vir- 
ginia, and the District of Columbia. We did not do it in your State, 
Senator, and some others, because their legislatures were not in 
session. 

State Senator Kennedy in Virginia held a news conference in 
Richmond, and we participated in that, in support of that bill. The 
legislator who introduced the bill in North Carolina stated in a 
press statement that had it not been for the support of the Insti- 
tute, her bill would not have passed. 

So, we are supporting that at State level, and then we are work- 
ing cooperatively with retailers and retailers' associations in every 
State to enforce that law through information and materials pro- 
vided to all their dealers, to see tnat the law is carried out. 

In addition to that, we have supported laws that limit vending 
machines to places that are not frequented by young people, and 
which have adult supervision. We continue to press for tnat, but 
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we do not support unjustifiably restrictive measures that would 
prohibit vending machine sales to adults. 

We have greatly restricted sampling. We are not doing any sam- 
pling now on public streets, sidewalks, parks, or any places that 
are not off-limits to minors. There is no sampling through the mail 
without a signed certificate that the addressee is a 21 years or 
older smoker and wishes to receive a sample. 

In addition to that, probably the most important aspect of our 
new program is our educational program, and with me here today 
is Ms. Brenda Richards, a member of the consortium that we work 
with, who will address that. 

I will not dwell now on the antiadvertising provisions, changes 
in the labeling act, ingredient reporting, and other provisions of the 
bill that are addressed in detail in my written statement, but I will 
be happy to answer questions concerning them. 

I see my time is up. Thank you, Mr. Chairman. 

[The prepared statements of Mr. Whitley, Mr. Joyce, Mr. Stokes, 
Dr. Blau, Mr. Rotunda, Dr. Mizerski, Mr. Balistreri, Mr. Vega, and 
Mr. Ball follow:] 

Prepared Statement of Charles O. Whitley 

Mr. Chairman and distinguished members of the Subconmiittee, we appreciate 
this opportunity to testify on S. 1088, the Tobacco Product Education and Health 
Protection Act of 1991.** 

S. 1088 is essentially the legislation reported last year as S. 2795 by the Labor 
and Human Resources Conmiittee with some new provisions added. Some of the 
new provisions were included in S. 2795 as introduced but were removed by the 
Labor Committee at markup. The warning label provisions of S. 1088 appear to 
have been inspired by a bill introduced last year by Representative Waxman (H.R. 
5041). 

Mr. Chairman, S. 1088 mandates extravagant and expensive new eflbrts to tell 
people what they already have been told and believe to be true — *^ get the 
antismoking message to the Nation," as Senator Kennedy has put it.^ To carry out 
these and the other mandates of the bill would cost the Federal government $110 
million a year. It is not clear which Federal program or programs would be sac- 
rificed or trinmied in favor of those mandated by this bill. 

Testifying on S. 1088's predecessor before the Labor Committee last year, Sec- 
retary of Health and Human Services Louis W. Sullivan said: 

**We do not believe ♦ ♦ ♦ that the additional authorizations and requirements 
contained in [the bill] would measurably add to our current or planned efforts. 
Therefore, we believe such legislation is unnecessary." 

The Secretary dramatically confirmed this statement last month when he 
launched a seven-year, $165 million anti-smoking federal program known as "AS- 
SIST" that mirrors S. 1088 and implements its principal objectives. Additionally, the 
Achninistration's FY 1992 Budget nearly doubles (to $6.8 million) the budget for the 
Office on Smoking and Health in HHS — in part to fund ''public information and edu- 
cation campaigns designed to encourage smokers to quit and to discourage the up- 
take of smoking, especially among adolescents." 

Under the new ASSIST program, the Secretaiy has awarded seven-year contracts 
to 17 states 'to develop and implement effective, comprehensive methods and pro- 
grams to stop and prevent tobacco use."^ State health departments will use the 
funds to "focus on increasing public education about tobacco and health issues and 
adopting private and public policies that will reinforce nonsmoking throughout the 
countiy."^ Antismoking activities authorized by the ASSIST program will be carried 
out 'through the mass media, worksites, schools, health-care facilities and oommu- 

^ 137 Cong. Rec. 86,037 (daily ed. May 16, 1991). 

^Remarks by Louis W. Sullivan, M.D., Secretary of Health and Human Services, ASSIST Pro- 
gram KickoffNews Conference, Oct 4, 1991, page 2. 
3 HHS News Release, October 4, 1991, page 2. 
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nity organizations."^ Like the programs authorized by S. 1088, the ASSIST program 
''will identity hi^-risk smoking population groups in each state and determine^the 
best approaches for reaching these targeted groups."^ 

Mr. Chairman, while we do not endorse the ASSIST program, the program dem- 
onstrates that new legislation is not needed to carry out the principal goals of S. 
1088. 

INDUSTRY INITIATIVES 

S. 1088 is particularly ironic in li^t of the aggressive efforts undertaken by our 
industry to keep tobacco products out of the hands of young people and to discour- 
age youth smoking. 

Mr. Chairman, members of the subcommittee, and everyone present, I am here 
to tell you that the tobacco industry opposes youth smoking. We do not want under- 
age youths buying or using our products. Smoking is an adult decision. We have 
a long history of efforts to discourage young people from smoking. Last year we ex- 
panded our efforts considerably. 

In December 1990, our industiy announced a series of major new initiatives to 
curb youth smoking and address related concerns about cigarette advertising and 
promotion. Those initiatives include — 

• A national "It's the Law" program to help retailers observe and enforce state 
laws prohibiting tobacco sales to youth. 

• Industry support for new state laws setting a minimum age of 18 for cigarette 
sales in those states with no minimum age law or one lower than 18. 

• Industry support for new state laws requiring supervision of cigarette vending 
machines located in places frequented by minors. 

• Sharp new limitations on the distribution of product samples and premiums, 
requirements that billboard advertisements for cigarettes be located away from 
areas near schools and playgrounds, and other strong new industry guidelines. 

• Assistance to parents to help their children resist peer pressure to smoke with 
a new educational publication. Tobacco: Helping Youth Say No," promoted throu^ 
a multiyear advertising campaign. 

I would like to call your attention to the poster displays that show just how close- 
ly our voluntary initiatives track the programs contemplated by S. 1088. Reduced 
copies of these displays appear on the pages that follow. 

Let me report briefly on the gratifying results to date. 

Sales 

Our "It's the Law" program is underway in every state having 18 or 19 as the 
minimum sales age. We already have distributed over one million program mate- 
rials to thousands of retailers throughout the country, to help them observe their 
state laws regarding the sale of cigarettes. Over 100 cosponsoring retail organiza- 
tions have joined with The Tobacco Institute to distribute these materials. 

In addition, this year we supported the enactment of laws establishing a mini- 
mum sales age of 18 in Louisiana, Wyoming, North Carolina, Vermont, Virginia and 
the District of Columbia. We hope to see successful passage of similar laws in Dela- 
ware, Georgia, Kentucky, Missouri, Montana and New Mexico. 

Vending 

Laws were enacted this year in nine states to limit minors' access to cigarette 
vending machines. Some of'^ these laws require supervision in places frequented by 
minors, as we have proposed, and some are even more restrictive — in some cases, 
more restrictive than we believe is reasonable or fair. We will continue to press for 
supervision legislation, while opposing unjustifiably restrictive measures. 

Sampling 

In December 1990, the cigarette manufacturers voluntarily adopted sharp new 
limitations on product sampling. No cigarette sampling will be conducted in or on 
public streets, sidewalks, or parks, except in places oti* limits to minors. There is 
to be no sampling through the mail without a signed certification that the addressee 
is 21 or older, a smoker, and wishes to receive a product sample. It has long been 
the industry's policy not to distribute samples to any person under 21 or to anyone, 
regardless of age, near schools or other centers of youth activity. 



*Ibid. 
■Ibid. 
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Education 
Research shows that peer pressure is one of the primaiy reasons that young peo- 

¥le begin to smoke. In order to help young people resist negative peer pressure. The 
bbacco Institute asked for the help of respected educators from around the country 
in preparing a booklet for parents. The result is Tobacco: Helping Youth Say No," 
the third in a series of publications addressing peer pressure that have been made 
available by The Tobacco Institute. 

The booklet offers practical advice and actual techniques that parents, educators 
and other concerned adults can use in talking to young people about smoking. To- 
bacco: Helping Youth Say No" is being promoted by The Family COURSE Consor- 
tium, a group of educational experts and representatives of organizations who have 
joined together to promote family values and the importance of communication in 
helping young people develop into responsible adults. 

Over 175,000 copies of Tobacco: Helping Youth Say No" have been distributed to 
parents, sdiool counselors, teachers, administrators and civic and youth group lead- 
ers over the past ten months. You may have seen advertisements offering the book- 
let in migor national magazines such as Parade, People, McCalls, Better Homes & 
Gardens, and Ebony. It is available free of chaiige by writing or calling an 800 num- 
ber. 

SUMMARY— WHY S. 1088 SHOULD BE REJECTED 

Let me summarize our principal objections to S. 1088, before proceeding to a more 
detailed analysis of the bill. 

Public Information Campaigns, — S. 1088 would distribute $50 million a year to 
anti-smoking groups for anti-tobacco advertising campaigns — even though Ameri- 
cans already are nearly universally aware of the claimed risks of smoking. A multi- 
million dollar media campaign in California that began in April 1990 has not had 
any significant impact on smoking but it has raised troublesome questions about the 
line between legitimate public education and government propaganda. 

Model State Program. — S. 1088 would distribute $25 million a year to help 10- 
20 states enforce their own laws prohibiting the sale or distribution of tobacco prod- 
ucts to minors. Using these federal grants, the bill would make those "model" states 
the instruments of a centrally planned and directed federal anti-smoking program — 
bypassing the states' own political decision-making processes and usurping state 
legislative functions. The bill would make it a federal crime to violate state laws 
prohibiting the sale of tobacco products to minors. 

School and Workplace Programs.— S. 1088 would provide $10 million a year for 
anti-smoking programs in schools and workplaces even though state and local gov- 
ernments aC«ady are pursuing such programs aggressively on their own. The fed- 
eral ASSIST program launched earlier this month oy Secretary Sullivan also would 
specifically target worksites and schools for anti-smoking education eflbrts. 

Additives and Constituents. — S. 1088 would direct the Secretary of Health and 
Human Services to regulate tobacco additives (i.e., ingredients) — even thou^ the 
safety of ingredients already is the responsibility of the Secretary under existing law 
and the Secretary himself has stated tnat tobacco product ingredients are a "periph- 
eral" concern.® Tbe bill also would require disclosure of tobacco additive information 
on product padcages or in package inserts even though such disclosure is unlikely 
to affect a smoker^s choice of brands or the basic decision to smoke. Further, the 
bill would transfer to the Secretary supervisory responsibilities with respect to '^ar," 
nicotine and ceuix)n monoxide now being performed satisfactorily by the Federal 
Trade Conunission. 

Addiction Warning, — S. 1088 would require an "addiction" warning on cigarette 
packages and in cigarette advertising— even though almost one of every two smok- 
ers has quit, most of them without professional assistance, and even though calling 
smoking an "addiction" trivializes our nation's serious drug problem. 

Labcu Format. — S. 1088 would move the warning label that appears on cigarette 
packages from the side to the front and back panels, and would require the label 
to occupy at least 20 percent of the front and back panels, even though Americans 
already are nearly universally aware of the claimed risks of smoking. Tne bill, more- 
over, would give the Secretaiy authority to promulgate regulations implementing 
the new warning label requirements. Sec. 2743. Granted such authority, it is prob- 



*Tobaoco Education and Control Act: Hearings on S. 1883 before the Senate Comm. on Labor 
and Human Resources. lOlst Cong., 2d Sess. 35 (1990). 
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able that the Secretary would be urged to require "scare" formats such as those set 
forth in last year's Waxman biU (H.R. 5041).'' 

Advertising. — Setting forth unsupported "findings" concerning the impact of to- 
bacco product advertising, S. 1088 would allow each state and local government to 
establish its own rules and regulations regarding cigarette billboard and transit ad- 
vertising within its borders — thereby inviting censorship in violation of the First 
Amendment and abandoning to that extent Congress's consistent 25-year policy of 
nationally uniform regulation of cigarette advertising. Congress should heed the de- 
cision of the Quebec Superior Court this past July striking down Canada's tobacco 
product advertising ban. That Court found no persuasive evidence that banning to- 
bacco product advertising would reduce consumption and invalidated the ad ban as 
an unacceptable exercise in paternalism. 

Tort Claims. — S. 1088 would allow state tort claims denying the adequacy of the 
health warnings mandated by Congress to be asserted against cigarette manufactur- 
ers in product liability lawsuits — allowing individual judges and juries in the 50 
states and the District of Columbia to substitute their judgment for that of Congress 
and Balkanizing the regulation of the labeling and advertising of a nationally mar- 
keted product. 

I wiU discuss these points in detail. 

PUBLIC INFORMATION CAMPAIGNS 

Sec. 3(a) of S. 1088 would add a new Title XVIII to the Public Health Services 
Act, Tobacco Health and Education Programs." Sec. 2701 of the new title would di- 
rect the Secretaiy of Health and Human Services to establish a Center on Tobacco 
and Health within the Centers for Disease Control. The Labor Committee has stated 
that the Center should be created out of the existing Office on Smoking and Health. 
S. Rep. No. 112, 102d Cong., 1st Sess. 33 (1991). The bill would authorize the Cen- 
ter at a level of $25 million for the first year — seven times the Office's FY 1991 
budget of $3.5 million. 

The Center would be authorized to distribute an additional $50 million in grants 
to public or private entities to conduct anti-smoking media campaigns. Sees. 2702(2), 
2711. The Center also would be responsible for providing information to film mak- 
ers, broadcast media managers, and others ''regarding the role of the media in pro- 
moting tobacco use behavior." Sec. 2702(3). 

Mr. Chairman, these provisions of S. 1088 appear to be based on the mistaken 
premise that Americans are unaware of the claimed health risks of smoking. In fact, 
as one authority noted last year in testimony before the House Subconunittee on 
Health and the Environment, 'the level of public awareness on smoking and health 
issues is virtually unprecedented in our national experience."® More Americans are 
aware of the allegations with respect to smoking and health than can identity 
George Washington or know when our Nation declared its independence. Nearly 
every American believes smoking is haul but only 1 of 3 Americans knows who de- 
livered the Sermon on the Mount.® 

Young people, especially, are aware of the risks attributed to smoking. As the Sur- 
geon General has stated, "[bjy the time they reach seventh ffrade, the vast majority 
of children believe smoking is dangerous to one's health."^® Of 895 children and 
adolescents questioned in one recent survey, over 98 percent said they believed 
smoking is harmful and "accurately named one or more body parts that are ad- 
versely affected by smoking." ^^ Young people start to smoke not because they are 
unaware of the claimed health risks of smoking or because of cigarette advertising. 



''The Labor Committee has stated explicitly that regulations implementing S. 1088's warning 
label requirements could be ''written and enforced" by the Department of Health and Human 
Services rather than the Federal Trade Commission. S. Rep. Na 112, 102d Cong., 1st Sess. 51 
(1991). The Secretary also would be ^ven general authority to review the "effectiveness" of the 
warning labels and to study how to improve the "eflectiveness" of such labels. Sec. 2702(6). S. 
1088 would authorize the Secretaiy to reauire that "tar," nicotine, carbon monoxide and additive 
information be provided on the front and back panels. Sec. 2751(cXl). 

*See Tobacco Control and Marketing: Hearings before the Subcomm. on Health and the Envi- 
ronment of the House Comm. on Energy and Commerce 101st Cong., 2d Sess. 583 (1990) (state- 
ment of Gerald M. Goldhaber, Chairman, Department of Conununi cation, State University of 
New York (Buffalo)). 

•Ibid. 

^0 "Smoking and Health: A Report of the Surgeon General," p. 17-10 (1979). 

^^Leventhal, et al., "Is the Smoking Decision an 'Informed Choice?*" JAMA, vol. 257, pp 
3373-76 (1987). 
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As has been demonsti'ated repeatedly, the dominant influences on smoking by young 
people are family and peers. ^^ 

When the anti-tobacco lobby complains that government spends "too little" on dis- 
seminating anti-smoking messa^s, it conveniently overlooks the value of the free 
media that such messages receive daily. As the Advocacy Institute has acknowl- 
ed^d: "By standards which apply to most running stories, coverage of smoking has 
enjoyed an extraordinary run in the media." ^^ Anti-smoking messages, moreover, 
are tausht to our nation's children at eveiy level in school. A 1989 survey by the 
National School Boards Association found district-wide anti-smoking programs in 78 
percent of the high sdiools, 81 percent of the middle and iunior high schools, and 
75 percent of the elementary schools. According to NSBA, tnis represents a "signifi- 
cant increase" since 1986.^^ 

It would seem profligate, in the face of the federal budget deflcit, for Congress to 
authorize an additional $50 million per year to promote messages that Americans 
young and old alike already understand and believe and that are reinforced contin- 
ually and pervasively by the news media and by the states through the school sys- 
tem. 

The Labor Committee referred in its report on S. 1088 to California's hiffhlv pub- 
licized anti-smoking media campaign. S. Kep. No. 112, supra at 35. As Jacoo Suilum 
of Reason magazine has observed, nowever, the California program lends no support 
to the premise that such campaigns actuallv reduce smoking.^' According to ciga- 
rette sales flgures from the State Board of Equalization, between April 1990, when 
the California advertising campaign was launched, and the end of the year, Califor- 
nians bought onlv about one percent fewer packs of cigarettes than during the same 
period in 1989. in 1990 as a whole, they actually bought about one percent more 
cigarettes than in 1989. The flgures do show a 14 percent drop in sales in 1989 — 
the year before the anti-smoking advertising campaign was launched. That was the 
year the cigarette sales tax was increased by 250 percent — from 10 cents to 35 cents 
a pack. 

\¥e are concerned, moreover, that S. 1088's provision for anti-smoking media cam- 
paigns might be construed to authorize "attack" ads of the kind run by California's 
nealth department — advertisements that do not tell people about smoking and 
health but simply vilify the cigarette manufacturers. The obvious aim of these ads 
was to make viewers recoil not so much from cigarettes as from those who make 
them and to disbelieve anything the cigarette manufacturers may say. Professor 
William Van Alstyne of the Duke University School of Law has characterized such 
ads as domestic propaganda" that raise "serious First Amendment questions." ^® As 
he has stated: 

"Philosophically, the First Amendment ♦ ♦ ♦ was meant to establish a Arm 
barrier against government's havinff any systematic power to involve its power 
to levy taxes for the purpose of estanlishing or maintaining any domestic propa- 
ganda services meant to dominate or direct the marketplace of ideas in the 
United States. ♦ ♦ ♦ 



^See e.g., Smoking Prevention Act: Hearings on H.R 1824 before the Subconun. on Health 
and the Environment of the House Conim. on Energy and Commerce. 98th Cong., Ist Sess. 53 
(1983) (sUtement of Mortimer B. LipeeU, M.D., Director, National Institute of Child Health and 
Human Development) (*The most forceful determinants of smoking [by young people] are par- 
ents, peers, ana older 8iblingB.''>, Aaro, Wold, Kannas & Rimpella, health Behaviour in School- 
children: A WHO Cross NaUonal Survey,- Health Promotion vol. I, no. 1, pp. 17, 21 (May 1986) 
("When young people start smokin^f, the most important predictor is the smoking behaviour and 
smoking-related activities of 'significant others.'"); Isohanni, Moilanen & Rantakalio, "Deter- 
minants of Teenage Smoking, with Special Reference to Non-Standard Family Background," 
Brit. J. Addict. (86) 391-398 (1991). 

^'^edia Strategies for Smoking Control— Guidehnes," p. 9 (Jan. 14-15, 1988). 

^^ National School Boards Ass'n, "Smoke Free Schools— A Progress Report," pp. 7-8 (1989). 
The Labor Conunittee claimed in its report on S. 1088 that 34 percent of high school seniors 
do not believe that smoking a pack of agarettes a day presents a great risk of harm. S. Rep. 
No. 112, supra at 8. The source of this statistic is a >nDA survey in which high school seniors 
were asked to rate the "harmfulness" of cigarettes along with alcohol and hard drugs. Far from 
showing that many high school seniors do not believe that smoking is harmful, the survey shows 
that more than two-thirds placed smoking in the same "great risk" category as regular use of 
marnuana, LSD, cocaine, crack and heroin. See National Institute on Drug Abuse, "Drug Use, 
Drinking, and Smoking: National Survey Results from High School, College and Young Adult 
Populations 1975-1988," p. 129 (1989). The fact that one-third did not place smoking in the 
same category with such substances hardly su^ests that these young people fail to appreciate 
the seriousness of the asserted dangers of smoking. 

^Suilum, "Smoke and Mirrors on the Anti-Smoking Front," Wall St. J., Aug. 5, 1991, at A14, 
col. 3. 

i*Van Alstyne, "A New Free Speech Problem: Government Propaganda Against Business," 
July 6, 1990, p. 1 (Washington Legal Foundation Legal Backgrounder). 
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''Any proposed expenditures for financing from federal taxes and directing 
large scale, systematic information campaigns at every level of government 
openly directed to shape public attitudes and mobilize popular demand for more 
restrictions on any group or enterprise should give persons concerned with the 
First Amendment great oifRculty."^'' 
We also view with concern the provision of S. 1088 directing the Center to provide 
film makers, broadcast media managers and others with ''information ♦ ♦ * regard- 
ing the role of the media in promotmg tobacco use." Sec. 2701(3). It is not dimcuU 
to guess what the Center would advise the media its "role" should be so far as to- 
bacco is concerned. It is not appropriate for government to suggest to artists, writers 
and others in the media how to portray smoking or smokers in their work, or to 
suggest that some portrayals are more politically "correct" than others. It is one 
thing for government oflicials to speak out on an issue but quite another for the 
government to "prescribe what shall be orthodox in politics, nationalism, reHpon, 
or other matters of opinion." ^® As set forth in the industiy Cigarette Advertising 
and Promotion Code, the cigarette manufacturers do not pay movie makers to use 
their products, or advertisements for their products. 

MODEL STATE PROGRAMS 

The Center would be directed to "provide assistance to States to enhance their ef- 
forts to enforce existing State laws concerning the sale of tobacco products to minors 
within the State." Sec. 2701(3). Sees. 2715-2718 would direct the Center to make 
grants to States to improve State efforts to prevent initial tobacco use b^r minors 
and encourage the cessation of tobacco use, especially by members of "mgh-risk" 
groups. Sec. 2715(a). The grants would be made available to States that enact and 
enforce laws prohibiting tobacco sales to minors, prohibiting tobacco product sam- 
pling, and prohibiting cigarette vending machines except at locations where minors 
are not allowed. Sec. 2715(b). 

Mr. C!hairman, no one can seriously susgest that state and local governments 
need additional federal encouragement in this area. Virtually every state prohibits 
the sale or distribution of tobacco products to minors and many state and local gov- 
ernments currentlv are considering a variety of measures to strengthen existing 
laws in this regard. When state ana local authorities commit themselves to vigorous 
enforcement of these laws, the results can be dramatic indeed. The Inspector Gen- 
eral of the Department of Health and Human Services reported last year that in 
a single state (Utah) authorities issued nearly 4,500 violations to minors for pur- 
chasing and/or possessing tobacco products in 1989.^^ As discussed above, the indus- 
try is supporting the enactment of state laws prohibiting the sale of tooacco prod- 
ucts to persons under 18 and the industiy is encouraging retailers to observe uiese 
laws through our "It's the Law" program. 

The model state program called for by S. 1088 is not simply unnecessary. As John 
Joyce, Executive Director of the Maine Grocers Association, stated last year in a let- 
ter to Senator Kennedy in connection with S. 1088's predecessor, the program would 
constitute "an improper interference with state political processes and would set a 
dangerous precedent. ^ S. 1088 ostensibly offers federal assistance to states in pur- 
suing their own anti-smoking programs, but a close reading of the bill's "assistance" 
provisions suggests that the Center would strongly influence the content and struc- 
ture and ^ioe the execution of these state programs — ^bypassing the state's own po- 
litical decision-making processes. See S. Rep. No. 112, supra at 37-38, 40-^1. Eflec- 
tively, the several state departments of health would be made the instruments of 
a centr^ly planned and directed federal anti-smoking program. 

To obtain a grant, a state would have to designate a "lead agency" to work in con- 
junction with the Center. Sec. 2716(1). This State agency, as described in the biU, 
almost certainly would have to be the Department ofHealth, even though the state 
agency's responsibilities under the program would relate primarily to law enforce- 
ment. The state agency would be expected to call on a new federal Office of Regu- 
latory Affairs estabhshed by the bill to help it enforce its laws. Sec. 2716(2XE). Tlie 
bill would establish mechanisms and procedures that the state would have to follow 
in implementing its own laws. Sec. 2716(2). The sale of tobacco products to minors 
in a model state would be made a violation of federal law. Sec. 2741(aX9). Federal 
remedies — ^includin^ civil actions by private parties — would be provided against re- 
tailers for illegal sales to minors. Sec. 2742 (b), (c), (e). 



"Id. at 2. 

^•West Virginia State Board of Education v. Bamette, 319 U.S. 624. 642 (1943). 
^Office of the Inspector General, Touth Access to Cigarettes," p. 3 (May 1990). 
^ Letter of John J. Joyce, Executive Director, Maine Grocers Association, to Hon. Edward M. 
Kennedy, May 9. 1990, p. 3. 
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Presumably none of this would require any approval by a model state's legisla- 
ture. Indeed, it is obvious that the entire moael state program is an attempt to by- 
pass the state legislative process — federal anti-smoking legislation to be executed by 
state health officials witnout consideration or approval by the state's own law- 
makers. As Mr. Joyce has stated. Congress "should not usi^rp [the] state legislative 
function by empowering the state executive branch agencies to impose penalties or 
remedies that the legislature of the state did not see m to create." ^' 

SCHOOL AND WORKPLACE PROGRAMS 

Sees. 2721 would direct the Center to make grants to public and private entities 
for ''activities that will prevent the initiation, and encourage the cessation, of the 
use of tobacco products among workers and their families," especially "mups with 
the highest prevalence of tobacco use." The bill also would direct the Secretary of 
Education to provide "incentive grants" to establish smoke-free schools. S. 1088, Sec. 
5. With respect, we submit that additional federal spending is not required to stimu- 
late anti-smoking activity in these areas. 

ADDITIVES AND CONSTITUENTS; ENFORCEMENT 

Mr. Chairman, the provisions of S. 1088 concerning ingredients ("tobacco addi- 
tives") and tobacco smoke constituents ("tar," nicotine and carbon monoxide) sub- 
stantially duplicate existing law. To the extent that these provisions would change 
existing law, the change would serve no demonstrable policy objective. The bill's en- 
forcement and remedial provisions, moreover, go beyond the PDA scheme on which 
they purportedly are mooeled. 

Tobcuxo Additives 

Sec. 2751(aXl) would require each cigarette manufacturer to provide the Sec- 
retary with a list of all tobacco adcUtives used in the manufacture of each tobacco 
product, and "the range of the quantities" of each tobacco additive used in all of the 
tobacco products made by the manufacturer. Sec. 2751(cKl) would direct the Sec- 
retary to prescribe regulations requiring manufacturers to include on product pack- 
ages, or in package inserts, information — 

"so that the public will be adequately informed of the tar, nicotine, carbon mon- 
oxide, and tobacco additives contained in any brand or variety of tobacco prod- 
uct, except that spices, flavorings, fragrances, and colorings may be designated 
as spices, flavorings, fragrances, and colorings without specifically naming 
each.^ 
Sec. 275 l(cK2KA) also would authorize the Secretary to restrict or prohibit a to- 
bacco adddtive if he determines that the additive, "either by itself or in conjunction 
with any other additive, significantly increases the risk of the product to human 
health." 

Under existing law-^the Comprehensive Smoking Education Act, enacted in 
1984— the cigarette manufacturers are required to provide the Secretaiy of Health 
and Human Services on an annual basis a list of tne ingredients added to tobacco 
in the manufacture of cigarettes." 15 U.S.C. § 1335a(a). The list provided to the Sec- 
retary need not identitv the company involved or the brand of cigarettes that con- 
tains the in^dients. loid. Congress considered the disclosure of cigarette ingredi- 
ent information on this basis to be adequate to ''permit the federal government to 
initiate the toxicologic research necessary to measure any health risk posed by the 
addition of additives and other ingredients to cigarettes during the manufacturing 
process." HJR. Rep. No. 805, 98th Cong., 2d Sess. 21 (1984). 

The Secretary, in turn, is directed to transmit to Congress periodic reports advis- 
ing Con^ss of any information pertaining to such in^dients "which in the judge- 
ment [sic] of the Secretary poses a health risk to cigarette smokers." 15 U.S.C. 
§ 1335a(b)(lXB). Each year since 1986, the six major cigarette manufacturers have 
jointly submitted ingrecUent lists to the Secretary as required by the 1984 legisla- 
tion. Last year, in response to a request by the Secretanr, the manufacturers also 
supplied, on a confidential basis, a list of the quantity of each ingredient added to 
tobacco in the manufacture of cigarettes. 

1. Additive Regulation. Secretary Sullivan has specifically stated that no addi- 
tional authority is required at this time. The Department is actively reviewing the 
ingredient lists that have been submitted, and the manufacturers have offered to 
make their scientists available to assist in that review. To date, the Department has 
given no indication that the review has created any basis for concern. If the Sec- 
retary concludes that any additive does present a cause for concern, he undoubtedly 



^Ibid. 
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will so inform Congress as well as the cigarette manufacturers. The manufacturers 
repeatedly have informed the Secretary that they are prepared to cooperate fully 
with the ongoing additive review — promptly, voluntarily and without regard to their 
strict statutory obligations. It would be not only premature but counterproductive 
to enact broad new regulatory authority for which no showing of need has been 
made. 

2. Brand-Specific Disclosure to HHS. There is no justification for requiring the 
identities of tobacco products — including specific flavorings, colorings and fra- 
grances — ^to be reported to the Secretary for each tobacco product brand. Brand-spe- 
cific ingredient information, in contrast to the composite information currently re- 
ported to the Secretary, is not necessary to perform a competent safety assessment. 
Brand formulas are highly valuable trade secrets. The unwarranted nature of this 
provision is illustrated by the fact that there is no comparable requirement to report 
or disclose to the Food and Drug Administration brand-specific ingredient informa- 
tion with respect to food or cosmetic products. 

3. Public Disclosure. Neither is there any justification for requiring puhlic disclo- 
sure of additive information on product packages or in package inserts. The only two 
possible justifications for mandating such disclosure of tobacco additives are that 
such disclosure would affect a consumer's choice of brands or his or her basic deci- 
sion to smoke. There is no reason to believe that the disclosure mandated by the 
bill would have either effect. The vast majority of ingredients added to tobacco in 
the manufacture of tobacco — spices, flavorings, fragrances and colorings — would be 
exempt from public disclosure under Sec. 2751(cXl). Other ingredients added to to- 
bacco in the manufacture of cigarettes are eliminated in the production process and 
are not present in the product when it reaches the consumer. It would be misleading 
to require disclosure of such ingredients to consumers. Processing aids are exempt 
from food ingredient labeling requirements under PDA regulations. The provision 
contains no comparable exemption for such incidental additives in tobacco products. 

Constituents 

Sec. 2751(aXl) would make it unlawful for any person to manufacture, import or 
package any tobacco product unless such person has provided the Secretary with a 
list of '^ar, nicotine and carbon monoxide ratings for each brand. A tobacco product 
would be treated as ''misbranded" if its labeling did not set forth tar," nicotine and 
carbon monoxide information as required by the Secretary. Sec. 2753. As in the case 
of tobacco additives, the provisions concerning '^ar," nicotine and carbon monoxide 
would be redundant. 

Pursuant to a voluntary agreement and program entered into with the Federal 
Trade Commission, the major cigarette manufacturers already disclose in their ad- 
vertising '^ar^ and nicotine ratings for the advertised brands.^ The Commission 
also publishes carbon monoxide ratings on a brand-by-brand basis, supplied by the 
cigarette manufacturers at the Commission's request.^ The Tobacco Institute Test- 
ing Laboratory (TITL), monitored closely by an on-site representative of the Com- 
mission, measures the '^ar," nicotine and carbon monoxide levels of cigarettes sold 
in the United States. 

The Commission has told the House Subcommittee on Transportation, Tourism, 
and Hazardous Materials that it is satisfled that its current arrangement with TITL 
enables it to ensure the accuracy of the "tar," nicotine and carbon monoxide flgures 
supplied bv the cigarette manufacturers.^ With respect to other constituents of to- 
bacco smoke, a representative of the Oak Ridge National Laboratorv (ORNL) told 
the same Subcommittee in 1988, based on research conducted by ORNL, that test- 
ing for other constituents would not affect the relative ranking of cigarettes as de- 
termined by 'tar" and nicotine or provide information that would affect a smoker's 
choice among the different brands of cigarettes that are available.*^ 



^See Latter of October 23. 1970, to Federal Trade Commission from Brown & Williamson 
Tobacco Corporation, et al. 

^See e.g., Federal Trade Commission, "Report of Tar, Nicotine and Carbon Monoxide Content 
of 475 Varieties of Domestic Cigarettes," 56 Fed. Reg. 8,196 (Feb. 27, 1991). 

*• FTC Nicotine Program: Hearing before the Subcomm. on Transportation, Tourism, and Haz- 
ardous Materials of the House Com. on Energy and Commerce lOOth Cong., 1st Sess. 5-6 (1987) 
(statement of the Federal Trade Commission); id. at 10-11, 47 (testimony of Wilham C. 
MacCleod, Director, Bureau of Consumer Protection, FTC); id. at 13, 7 (testimony of Daniel Oli- 
ver, Chairman, FTC). 

^ Cigarettes— Advertising, Testi and Liability: Hearings on H.R. 4543 before the Subconun. 
on Transportation, Tourism, and 1 ardous Materials of the House Com. on Energy and Com- 
merce 100th Cong., 2d Sess. 204 (1 I) (statement of Michael D. Guerin). 
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There is no reason to require further disclosure of tobacco smoke constituents or 
to shift responsibility for overseeing such disclosure from the Federal Trade Com- 
mission to a new federal agency. 

Enforcement 

S. 1088 selectively incorporates by reference various remedies set forth in the Fed- 
eral Food, Drug & Cosmetic ("FD&C") Act. Sec. 2742 (a), (d). Although the scheme 
established by S. 1088 bears some resemblance to the scheme established by the 
FD&C Act, the differences overwhelm the similarities. The attempt to incorporate 
by reference in S. 1088 the remedial ]3rovisions of the FD&C Act is a Procrustean 
device bound to produce confusion and irrational results. 

In some respects, the bill's enforcement and remecUal provisions appear to so be- 
yond the FDA scheme. The Labor Committee stated that the OfHoe of ReguTatoiy 
Affairs is meant to have enforcement powers under the bill similar to those granted 
to the Food and Drug Administration. S. Rep. No. 112, supra at 40. Yet Sec. 2755 
grants the Office of Regulatory AfTairs, or any state employee commissioned by the 
Secretary, broad authority to conduct examinations and investigations relating to 
additives — apparently giving inspectors wide power to conduct physical inspections 
of cigarette manufacturing and storage facilities, to take samples and to inspect 
records. This is considerably broader inspection authority than FDA currently has 
over food and cosmetic facilities. 

The bill also would prohibit commerce in any tobacco product that is ''adulter- 
ated." Sec. 2741(a) (2H4). The bill's definition of "adulterated** is patterned on the 
FD&C Act definition but is modified in a way that makes it basically incomprehen- 
sible. Sec. 2761(1) defines "adulterated" to mean that— 

"a tobacco product contains any poisonous or deleterious substance or additive 
that may render it injurious to health, except that in the case of a substance 
or additive that is not an added substance or additive such tobacco product shall 
not be adulterated if the quantity of such substance or additive in such tobacco 
product does not ordinarily render it injurious to health." (Emphasis added.) 
The provision's reference to an "additive that is not an added substance or addi- 
tive" is incomprehensible. 

ADDICTION WARNING 

Sec. 3(b) of the bill would replace the existing carbon monoxide warning with an 
addiction warning. Mr. Chairman, this issue was the subject of a hearing in 1988 
before the House Subcommittee on Health and the Environment. At that hearing — 
as at last year's hearings on S. 1883 and H.R. 5041 — we testified against an addic- 
tion warning on the ground that calling cigarette smoking an addiction trivializes 
the serious narcotic and other hard drug problems faced by our society and under- 
mines efforts to combat drug abuse. In addition, we noted that the "addiction" claim 
with respect to smoking is without convincing medical or scientific foundation.^® 

Such a claim defies all logic when, according to the former Surgeon General, near- 
ly half of all Americans alive who ever smoked have quit,^'' and most of the 41 mil- 
lion smokers who quit did so without assistance.^® Ironically, the presence of an ad- 
diction warning could serve to discourage some smokers from quitting — telling them, 
in effect, that tney may not be capable of stopping smoking. 

The characterization of smoking as "addictive" was addressed most recently in the 
lawsuit challenging the Canadian advertising ban.^ In that case, the Attorney Gen- 
eral of Canada attempted to establish that smoking is addictive. At trial, however, 
it emerged that the responsible government officials themselves consider "addiction" 
to be a term lacking in scientific meaning.®^ The definitions provided by the govem- 



** Health Consequence of Smoking — ^Nicotine Addiction: Hearing before the Subcomm. on 
Health and the Environment of the House Comm. on Eneiigy and Commerce, 100th Cong., 2d 
Sess. 2d9 (1988); Tobacco Product Education and Health Protection Act of 1990: Hearing before 
the Senate Comm. on Labor and Human Resources. lOlst Cong., 2d Sess. 79 (1990); Tobacco 
Control and Marketing: Hearings before the Subcomm. on Health and the Environment of the 
House Comm. on Energy and Commerce, lOlst Cong., 2d Sess. 486 (1990). 

*' "Reducing the Health Consequences of Smoking: A Report of the Suigeon General,** p. 292 
(1989). 

"*The Health Consequences of Smoking— Nicotine Addiction: A Report of the Suigeon Gen- 
eral," p. 466 (1968). See also id. at 577, 580-81 (trends in quitting activity). 

^RJR-MacDonald Inc. v. Attorney General, 82 D.L.R. (4th) 449 (1991). 

^Liston, Vol. 70, pp. 10631-10641. Dr. Albert Liston, the Assistant Deputy Minister in 
charge of the Health Protection Branch of National Health and Welfare, testified as to his own 
views and described those that had been expressed by Dr. Cook, the Chief of the Drug Direc- 
torate within Health and Welfare. 
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ment's expert witnesses were contradictory and on cross-examination these experts 
agreed that the word has no precise scientific or even popular meaning.^^ The trial 
court itself noted that, despite claims that nicotine in tobacco is addictive, **tohacco 
use has been in constant decline for over 20 years in all age groups." ^ 

For these reasons, and the reasons discussed by Dr. Theodore H. Blau in his writ- 
ten statement today, and in his statement to the Labor Conunittee last year, an "ad- 
diction" warning is unwarranted and could be harmful. I direct your attention, addi- 
tionally, to my testimony and the supporting testimony of Dr. Stephen M. Raflie and 
Dr. Blau at the 1988 House Hearing.^a 

WARNING LABEL FORMAT 

Sec. 2752 would reauire the package warning labels mandated by Sec. 4(aXl) of 
the Federal Cigarette Labeling and Advertising Act to appear on the front and back 
panels and Ibe in a size which is not less than 20 percent of the side on which the 
label is placed." The letters would have to be as prominent as other printed matter 
on the panel. As noted, the bill gives the Secretary authority to promulgate regula- 
tions implementing the new warning label requirements. See Sec. 2743. Citing this 
authority, it is foreseeable that the Secretaiy would be ursed to impose ''scare^ for- 
mats such as those set forth in last year's Waxman bill (H.R. 5041) — white letters 
on a blade background or black letters on a white background, red letters for the 
word ''WARNING," heavy borders enclosing the label statement, and so forth.^ 

Mr. Chairman, the proposed warning format reouirements are umustified. They 
clearly are not intended to promote the traditional Ainction of health warnings in 
cigarette labeling— to ensure that a person's decision "to smoke or not to smoke" is 
an informed one?^ As discussed earlier, it is too late in the day to suggest that the 
new format is necessary because Americans are unaware of the claimed risks of 
smoking. By prescribing a format intended to shock, S. 1088 seeks not to enable 
people to maxe an Informed" choice but to induce people to make the choice that 
the bill's sponsors deem to be "correct." 

Mr. Chairman, the proposed warning format not only is unnecessary but would 
violate the First Amendment. The Supreme Court has made clear that the govern- 
ment may regulate labeling and advertising only as necessarv to prevent their being 
deceptive.^® As the Ninth Circuit stated in an opinion by then Judge Anthony M. 
Kennedy, "there is no deception ♦ ♦ ♦ unless the public holds a belief contrary to 
material facts not disclosed."^'' Further refinements in cigarette health warnings 
are unneoessaiy given the nearly universal belief among Uie public that smoking 
is harmful. 

STATE AND LOCAL REGULATION OF CIGARETTE ADVERTISING AND PROMOTION 

Sec. 2758 of the new title created by S. 1088 purports to 

effect a "partial repeal of Federal preemption on State regulation of advertising 
of tobacco products," as follows: 

"Nothing in this title, section 5 of the Federal Cigarette Labeling and Adver- 
tising Act * * * or the Comprehensive Smokeless Tobacco Health Education Act 



31 Dr. Kozlowski, Vol. 41, p. 6416; Dr. Benowitz, Vol. 42, pp. 6595-96. 

»82 D.L.R. (4th) at 510-511. 

^ 1988 House Hearing, supra note 26, at 299-339. 

^S. 1088 also woula permit the Secretaiy to require that "tar," nicotine, carbon monoxide 
and additive information to be provided on the front and back panels, leaving litUe room for 
anything else. The end result would be to "turn cigarette packages into little textbooks, Hkdv 
causing smokers to ignore it all.** Comprehensive Smoking Education Act: Hearings on H.R 
5653 and 4957 before the Subcomm. on Health and the Environment of the House Conun. on 
Energy and Commerce 97th Cong., 2d Sess. 355 (1982) (statement of Edward A Horrigan, Jr., 
Chairman of The Tobacco Institute's Executive Committee). 

^See Federal Cigarette Labehng and Advertising Act, Sec. 2(1), 15 U.S.C. §1331(1); S. Rep. 
No. 195,89th Cong., 1st Sess. 4(1965); H.R. Rep. No. 289, 91st Cong., 1st Sess. 19(1969) (addi- 
tional views of Reps. Ottinger and Van Deerhn); H.R Rep. No. 805,98th Cong., 2d Sess. 12 
(1984). When Congress most recently revised the health warnings in 1984, Sen. Packwood stated 
that the purpose of the legislation was to "provide the American public with more information 
about the health hazards of cigarette smoking, so that they may make an informed choice as 
to whether or not to smoke." 129 Cong. Rec. 52682 (daily ed. March 11, 1983). 

^See e.g., Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 
U.S. 748,771 n.24 (1976); In re R.M.J., 455 U.S. 191,202-03(1982); Bates v. State Bar, 433 U.S. 
350,385(1977). "A remedy for deceptive advertising which is broader than is necessaiy to pre- 
vent future deception or correct past deception is impermissible under the First Amendment" 
Encyclopedia Britannica, Inc v. FTC, 605 F.2d 964, 972 (7th Cir. 1979), cert denied, 445 U.S. 
934 (1980). See also Beneficial Corp. v. FTC, 542 F.2d 611,618-20 (3d Cir. 1976), ceH. denied, 
430 U.S. 983 (1977). 

^"^FTC v. Simeon Management Corp., 532 F.2d 708, 716 (9th Cir. 1976). 
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* * * shall prevent any State or local government from enacting additional re- 
strictions on the sale or distribution of tobacco products (including sales throu^ 
vending machines and free sampling), on the placement or location of stationaiy 
outdoor advertising of tobacco products, or transit advertising of tobacco prod;- 
ucts under the control of State or local transit authorities, that is displayed 
solely within the geographic area governed by the applicable State or local ^v- 
emment, to the extent consistent with the First Amendment to the Constitu- 
tion." 

At best, this grant of authority to state and local jurisdictions would Balkanize 
regulation of the advertising and promotion of a nationallv marketed product. Such 
an outcome would be seriously at odds with First Amendment values. In addition, 
however, anti-smoking advocates undoubtedly would attempt to use S. 1088 to jus- 
tify prohibitive state and local advertising requirements if not outright bans. Indeed, 
th^ could be exi)ected to claim that "stationarv outdoor advertising" includes signs 
affixed to a retail establishment advertising the tobacco products offered for sale 
therein. 

It is more than foreseeable that the language of the bill would be invoked to jus- 
tify censorship. Anti-smoking advocates already have attempted to promote restric- 
tions on the ^placement or focation" of cigarette billboard advertising in a number 
of state and local jurisdictions that would amount to an outright ban. 

Some of these proposals would impose a 1,000-foot prohibition on outdoor adver- 
tising for tpbacco products Some would impose a 2,000-foot or even a V2-mile prohi- 
bition. One would even go so far as to prohibit outdoor advertising on publicly 
owned property in any residential area. Some would apply to outdoor advertising 
near schools only; others would apply, in various combinations, to outdoor advertis- 
ing near schools, churches, playgrounds, hospitals, sports stadiums or arenas, mass 
transportation facilities and government-owned property ^nerally. 

The practical consequences of drawing circles, each with a 1,000-foot, 2,000-foot 
or V2-inile radius, around dozens of such locations in anv nven community should 
be obvious. And enactment of these proposals would only be the beginning. Once 
such proposals were enacted, eflbrts would be made to extend them — ^to turn 1,000- 
foot prohibitions into 2,000-foot prohibitions, V^-mile prohibitions into one-mile pro- 
hibitions, and to expand inexorably the list of places near which outdoor advertising 
for tobacco pxoducts is prohibited. Ultimatelv, outdoor advertising for tobacco prod- 
ucts would be allowed only where no one could see it. 

Sec. 2758 purports to authorize onljr state and local action "consistent with the 
First Amendment," but the practical significance of that limitation is questionable 
at best. The Labor Committee's report suggests that Sec. 2758 would allow state 
and local jurisdictions to regulate outdoor and transit advertising "as they see fit" 
S. Rep. No. 112, supra at 44. The Committee's report suggests no definite limits on 
what state and local jurisdictions might do in the name of regulating **ihe size or 
number of billboards and outdoor signs." Id. at 45.^^ 

Findings (8H13) of S. 1088 suggest that tobacco product advertising and pro- 
motion are responsible for smoking among young people. Such findings have no 
{)laoe in this legislation. They are incorrect out would be cited to support state and 
ocal efforts to ban or severely restrict tobacco product advertising under color of the 
authority conferred by Sec. 2758— despite the Labor Committee's statement that it 
does not intend to encourage such action. S. Rep. No. 112, supra at 45. 

Mr. Chairman, tobacco product advertising does not make people start smoking. 
Banning tobacco product advertising would not make people stop smoking. As Mi- 
chael Pertschuk, the former Chairman of the Federal Trade Commission who now 
helps direct the anti-smoking lobby, stated in 1983, "[njo one really pretends that 
advertising is a major determinant of smoking in this countrv or any other."^ 

The Labor Committee report suggests that cigarette advertising is improperly 
**taiigeted" at African-Americans anoother minority groups. S. Rep. No. 112, supra 
at 44—45. This suggestion reflects a paternalistic and condescending assumption 
that certain groups m our society are especially "vulnerable" to cigarette advertising 
and should be "protected" from such advertising by censorship. If prevalence of* 
smoking is taken as a measure of "vulnerability" to cigarette advertising, however, 
then Black and Hispanic youth are among the least "vulnerable" in our society. Just 



^The Labor Committee report does not afHrm that state and local authorities may hot di- 
rectly or indirectly ban tobacco product advertising under the authority purportedly conferred 
by Sec. 2758. It merely affirms that the Labor Committee does not mean to encourage state and 
local jurisdictions to eliminate outdoor advertising and does not expect Sec. 2758 to result in 
the elimination of all tobacco product advertising or to constrain the ability of the manufacturers 
to engage in "national advertising campaiens." Id. at 45. 

* Tobacco Issues, Institute of Politics, Harvard University, April 27, 1983, Tr. 8-9. 
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last month, the Centers for Disease Control reported that the prevalence of frequent 
tobacco use among white students (15.9 percent) was approximately seven times 
that of Black stu£nts (2.3 percent) and approximately twice that among Hispanic 
students (7.4 percent).**® 

Conflrmation that banning cigarette advertising would not reduce smoking preva- 
lence among young people has oeen provided again and again by the experience of 
other countries that have banned or severely restricted cigarette advertising. The 
most recent confirmation was provided in reports this spring from Norway and Fin- 
land. 

In Finland, tobacco product advertising has been banned completely since 1978. 
Yet a University of Helsinki survev pubhshed in 1989 had found that a higher per- 
centage of 14- to 18^ear-olds smoked daily in 1989 than when the advertising ban 
went into effect.*^ Tne study just published this spring in the Finnish Medical Ga- 
zette reported "a slight increase" in smoking among adult men and women (ages 15- 
64) between 1988 and 1990.*^ The study found that daily smoking among adult men 
increased from 35 percent in 1988 to 36 percent in 1990, and daily smoKingamong 
adult women increased from 20 percent to 21 percent in the same period. The au- 
thors state that smoking increased in Finland until 1976, two vears before tobacco 
product advertising was banned. Then, '^he consumption of tobacco products, and 
smoking among young people stated to fall. However, in the mid 1980*8 the figures 
once more started to rise, and on the basis of the situation of the early 1990's, smok- 
ing does not appear to be decreasing at the moment." 

In Norway, tobacco advertising was banned in 1975. But according to a recent 
study in the Journal of the Norwegian Medical Association, the total incidence of 
daily smoking among Norw.egian adults remained virtually unchanged between 1979 
(38 percent) and 1989 (36 percent).*^ As the authors observe, smoking incidence in 
1987 remained higher in Norway than in the United States or Great Britain; be- 
tween 1977 and 1987, smoking incidence declined more slowly in Norway than in 
the United States or Great Britain; and smoking incidence among women in Norway 
increased during this period (from 29.7 percent to 33.3 percent). Assessing the im- 
pact of the 1975 ban, the authors concluded that: ''Even though the law to stop to- 
Dacco advertising has a meaningful content we cannot see that it has had a fun- 
damental effect upon the sale or use of tobacco." 

Those who favor tobacco advertising bans claim that smoking among 13- to 15- 
year-old Norwegian schoolchildren has declined sharply since advertising was 
banned in 1975, reversing a supposedly upward trend. But how could juvenile smok- 
ing incidence have declined since 1975 if adult smoking incidence has remained es- 
sentially unchanged during the same period? There could be three explanations for 
this seeming paradox — many more people are waiting until adulthood to begin 
smoking; older generations of smokers are smoking much more than they used to, 
offsetting the decline in smoking among younger generations; or juvenile smoking 
incidence is not declining; The first and third of these explanations lend no support 
to advertising controls as a means of reducing consumption. The second explanation 
seems highly implausible since it is generally older groups that are quitting at the 
highest rates. 

Anti-smoking advocates have cited a 1989 report of the Toxic Substances Board 
of New Zealand, which claimed that data from 18 countries proved that banning to- 
bacco product advertising reduced smoking. That conclusion, however, depended on 



^Tobacco Use Among High School Students— United States, 1990," MMWR, vol. 40, no. 36 
(Sept 13, 1991). Researchers at the University of Michigan's Institute for Social Research re- 
cently completed a study of smoking, drinking and illicit drug use among American high school 
seniors between 1976 and 1989. The researchers found that, after Native American high school 
seniors, white seniors had the highest rates for daily use of tobacco. Hispanic seniors had inter- 
mediate levels of tobacco use. Asian-Americans had the lowest rates, ana Black seniors had lev- 
els nearly as low. The researchers suggested that these black/white difTerences for high school 
seniors may be somewhat smaller for nigh school dropouts but are not basically different *%e- 
cause Black and White dropout rates are now fairly similar." Moreover, during the past decade 
smoking rates for whites in this group remained essentially unchanged while rates have contin- 
ued to drop amon^ non-white groups. Bachman, et al., "Racial/Ethnic Differences in Smoking, 
Drinking, and Illiot Drug Use among American High School Seniors, 1976-1989," Amer. J. Pub. 
Health. March 1991, vol. 81, no. 3, p. 372. 

^^Rimpela, A, Rimpela, M., Hara-Etelahariu, M., Pykari, P., Suvola, M., and Karvonen, S. 
Toung People and Smoking 1973-1989." Helsinki: University of Helsinki, Department of Public 
Health Science, Publication 2/1989 1989. 

^Paavola, M., Tikkanen, J., Heloma, A, and Koskela, K. 'Research on Attitudes Toward 
Smoking in Finland," Suomen Laakarilehti. 46. 1991/8: 721-724. 

^Ootestam, K.O. and Ootestam, K.G., at 2260-1. Sec also subsequent correspondence with 
Dr. Bjartveit in the same journal: 1990, 18 (110): 239&-8: 1990. 19 (110): 2567; 1990. 20 (110): 
2689-90 [including chart]. 
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the misclassification of certain countries with declining smoking rates as '^an" 
countries and other serious methodological flaws. As the Quebec Superior Court said 
of the TSB report in the Canadian advertising ban case: 

'ITJhe Court can onlv note that [the TSB report] contains serious meth- 
odological errors and a lack of scientific rigour which renders it for all intents 
and purposes devoid of any probative value. It is a report with an obvious point 
of view and its conclusions reflect that point of view. In this regard, the Court 
agrees entirely with the analvsis of the report made by RJR's counsel in his ar- 
gument and concludes that the TSB Report, as a document, is of no probative 
value."** 

The Canada Advertising Ban Decision 

The Quebec Superior Court invalidated the Canadian advertising ban as violative 
of Canada's version of the First Amendment in a decision issued this July. The 
Court called the ban ''a form of censorshio and social engineering which is incompat- 
ible with the very essence of a free and aemocratic society." 82 L).L.R. (4th) at 502- 
04. The Court found that the Government had failed to satisfy its burden of showing 
that banning tobacco advertising would likely reduce consumption. 

The Court issued its decision following a year-long trial at which more than two 
dozen witnesses presented testimony and 560 exhibits were filed by the parties, to- 
taling tens of thousands of pages, "on every conceivable aspect of the problem." Id. 
at 456. The claims of the advertising ban proponents in Canada, which closely track 
the claims of their American counterparts, were subjected to exacting judicial scru- 
tiny according to strict rules of evidence and rigorous cross-examination.*^ 

The ad ban, imposed by the Tobacco Products Control Act, was challenged by the 
Canadian cigarette manufacturers in 1989, shortly after parts of the ban took effect. 
The Court held that the ad ban violated Canada's version of the First Amendment — 
Section 2 of the Canadian Charter of Rights and Freedoms. In overturning the ban, 
the Court applied an analysis similar to the Central Hudson analysis for judging 
restrictions on commercial speech under the First Amendment. 

The Court condemned the Tobacco Products Control Act as a governmental at- 
tempt to control people's behavior "by suppressing the message which the State de- 
clares to be harmful and imposing the nu^ssage which it declares to be the truth." 
82 D.L.R. (4th) at 505-06. 

Treedom of commercial expression," the Court declared, "protects both the speak- 
er and the listener and plays a significant role in allowing individuals to make in- 
formed choices." Id. at 504. "There is no evidence that the average consumer of to- 
bacco products is deficient or incapable of judgment with regard to [tobacco] adver- 
tising.* Id. at 510. 

Calling the ad ban an unacceptable exercise in "paternalism" (id. at 504), the 
Court stated: 

"The question is whether the State has the right, through the elimination of 
all competing messages, to impose on its citizens its view and only its view of 
what is right in an attempt to mould their thoughts and behaviour? 

"The purpose and eflect of [the law] is to prevent any message other than that 
prescribed oy the State from reaching its citizens. As a result the Act eflectively 
denies any form of individual responsibility or autonomy and, in so doing, deter- 
mines for citizens what they are permittee! to hear." Id. at 506. 

The Attorney General tried to justify the ad ban by aiding that it would reduce 
tobacco use and thereby promote the public health. The Court found the evidence 
in this regard "deficient, if not non-existent." Id. at 515. The Court did not hesitate 
to find that Canada's attempt to ban tobacco advertising, with no evidence that 
doing so would reduce consumption, was contrary to the Charter of Rights and Free- 
doms and incompatible with the principles that should guide any free and demo- 
cratic society. 

Mr. Chairman, advertising is not harmful. As the Quebec Superior Court, quoting 
Aristotle, observed, "the word 'dog* never bit anyone." 

PREEMPTION OF STATE TORT CLAIMS 

Sec. 2757(b) specifies that nothing in the new tide of the Public Health Service 
Act created by S. 1088, ad nothing in the Federal Cigarette Labeling and Advertis- 



^RJR-MacDoncdd Inc. v. Attorney General, 82 D.L.R. (4th) 449, 503-04 (1991). 

^The Government's chief expert witnesses on advertising issues included three American 
anti-smoking advocates — Dr. Joel Cohen of the University of Florida, Dr. Jeffrey Harris of the 
Massachusetts Institute of Technology and Harvard University, and Dr. Richard Pollay of the 
University of British Columbia, who is an American. All three have testified for plaintifTs in 
product liability cases against cigarette manufacturers in the U.S. 
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ing Act or the Comprehensive Smoking Education Act of 1984, ''shall be interpreted 
to relieve any person from liability at common law or under State statutoiy law to 
any other person." We strongly oppose this provision of the bill. 

This provision, if enacted, would allow state tort claims challenging the adequacy 
of the health warnings mandated by Congress to be asserted against cigarette man- 
ufacturers in product liability lawsuits. It would empower judges and juries in each 
jurisdiction to second-guess in future cases the warnings required by Congress, ad 
to impose liability on manufacturers in such cases for failing to provide warnings 
deemed to be required under a state's tort law. 

In testifying against a similar relaxation of federal preemption three years aso, 
former Attorney General Griflin Bell stated that **[t]he jury system should not be 
making the decision as to which warning is required to protect the public, health."^ 
He stated, and we agree: 

''Where an issue has been determined to be national in scope, as with ciga- 
rette advertising and promotion, the rule of law should be part of a uniform na- 
tional policy instead of being decided in hundreds and even thousands of iurv 
rooms where each jury is free to essentially rebalance Congress' express nnd- 
ings."^'' 

I commend to your special attention, in this reeard, the eloauent testimony of our 
late former colleague, David Satterfield, before tne House Subcommittee on Trans- 
portation, Tourism, and Hazardous Materials in 1988.^® 

At some point, Mr. Chairman, any industry faced with the prospect of still further 
regulation is entitled to say "enough." We clearly have reached tnat point with the 
regulation of tobacco products. S. 1088, which proposes regulation that is not needed 
and spending the federal government can ill aflbrd, shoulof be rejected. 

I would be glad to answer any questions. 



Prepared Statement of John Joyce 

Mr. Chairman, thank you and the members of the Conunittee for allowing me to 
address you today. My name is John Joyce and I am the executive director of the 
Maine Grocers Association. We represent 2,000 retail grocers in Maine. 

Mr. Chairman, we are very much opposed to S. 1088, the Tobacco Product Edu- 
cation and Health Protect ion Act," introduced by Senator Kennedy. Apart from the 
unwarranted bureaucratic schemes envisioned in the bill, we view S. 1088 as a cost- 
ly and unnecessary proposal designed to address concerns that are already being 
handled effectively by otner means and through the voluntary eflbrts of our associa- 
tion and our counterparts across the country. 

You will find no disagreement from the retail business community that cigarette 
sales should not be made to minors. Retailers who are not responsible merchants 
are the exception to the rule, and laws to penalize them are already on the books. 

The question is not whether the retailer should sell to minors, rather the bottom 
line is how to restrict those who are underage from attempting to make such pur- 
chases and to do so in a way that does not unduly damage retailers and their cus- 
tomers of legal age in the process. 

We view education as tne key. We have seen how education ca|i change our life- 
style. Today we are eating healthier, driving more defensively, being more cautious 
with the environment and showing a greater concern for our natural resources. This 
came about through education and a re-examination of the way we approach impor- 
tant matters. 

If tobacco "education" is truly one of the goals of S. 1088, then I suggest the Com- 
mittee take a close look at a free and voluntary program that most oT our members 
have adopted to help ensure that their employees understand and comply with laws 
prohibiting the sale of cigarettes to minors. 

The program, which was initiated by The Tobacco Institute last year, is called 
"It's the Law." I would like to submit a copy of the Maine materials for the Commit- 
tee's reference. 

At no charge, It's the Law" materials are made available to grocers and other 
retailers who sell cigarettes in states where the purchase age is 18 or 19. Through 
the use of signs and educational information, the program eoucates retail employees 
and their customers on the sale of cigarettes and helps to ensure that sales to un- 
derage youth do not occur. 



^ 1988 House Hearing, supra note 25, at 291. 

«Ibid. 

*• Id. at 374. 
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My opinion is that our efTorts are working. As I travel around my state, I can 
say that It's the Law'' materials are in use in 80-90 percent of the retail outlets 
I have visited. Signs noting the purchase age for cigarettes can be seen in our stores 
from Banflor to Portland. Yet the program entails more than si^s in windows. The 
"It's the Law" program also provides retailers with practical information on state 
age laws, with tips on age verification, with information on acceptable forms of iden- 
tincation and even with advice on dealing with customers who become upset when 
asked for identiflcation. 

In other words, ''It's the Law" is a comprehensive educational program that is 
meeting the needs of retailers and providing the necessary tools for us to minimize 
tobacco sales to minors. As I talk to my colleagues around the countiy, I know most 
of them have also adopted the "It's the Law" program or have made other voluntaiy 
efforts to address this concern. 

For most of my members, this voluntary approach is not only effective, but cost 
efficient. Many grocers are small business owners, and they have ethical and legal 
obligations to their communities. They also have reputations to protect. 

Mr. Chairman, a large number of my members operate on the slimmest of mar- 
^ns, often a one-percent net profit. They cannot spend time and money to develop 
individual awareness and educational campaigns on these types of issues, important 
as they may be. And even for us, as an association, such an undertaking is finan- 
cially unrealistic. 

Pro^p^ms like "It's the Law" — a strong and effective campaign created and funded 
by private industry— help make our members' jobs, and the jobs of retailers around 
the oountiy, that much easier and more effective. 

Mr. Chairman, the Maine Grocers Association goes on record against S. 1088. 
While certain goals of the bill may be laudable, we know there are less costly and 
more reasonable ways of addressing the situation effectively. We know it because 
we are doing it right now, today. 

Thank you. 



Prepared Statement op Dewey Stokes 

Mr. Chairman, Members of the Committee, my name is Dewey Stokes. I am presi- 
dent of the Fraternal Order of Pblice, the nation's largest organization of police offi- 
cers with more than 225,000 members in 1,850 lodges in the United States. I am 
happy to be here today and I should say that the following statement is my own 
opinion and I am not being paid by anyone to appear before you. 

In reviewing the lists oT the countless hearings held here in Washington and in 
the various state capitals, I am alwavs struck by the fact that, regardless of title, 
most address in some way the hazards the public and police officers face, the ways 
officers do their iob or the public's understanding of the nature and dimensions of 
public safetv in this new decade. 

The legislation before you. Senate Bill 1088, affects all three. Through its many 
pages, tms legislation seeks to keep tobacco products away from children and to 
educate the public against smoking. I do not present myself as an expert on the 
many provisions of this Bill, but I believe most police officers are experts on the pro- 
tection of children. And so, Mr. Chairman, I will confine my comments to that vital 
goal. 

I must beffin by talking about the cold realities our children face. 

Some of America's children have access to cigarettes and other tobacco products. 
Although our organization has never formally studied the question of children smok- 
ing, I am certain that our members would vote unanimously for any measure likely 
to discourage youngsters from smoking. 

But that% not the most critical problem facing our children. Fve heard the Sur- 
geon General says cigarettes and illegal drugs--cocaine, crack and heroin — should 
be in the same category because they are all addictive. I'm not a scientist or psychol- 
ogist but from a law enforcement standpoint that's ridiculous. He's not on tne beat. 
He doesnt see what we see day in ana day out — the destruction caused by illegal 
drugs. He doesn't see the crimes — burglaryl robbery, drive-by shootings etc. — 
caused by children and teens either hooked on illegal anigs, selling them to friends 
and classmates, or "running" them for drug dealers. He doesn't see the kids who 
are innocent bystanders who get hurt or killed. Smoking cigarettes may not be what 
we want our kids to do, but l firmly believe it could never compare to the devasta- 
tion illegal drugs has on peoples' lives. 

It is also true that America's children have access to automatic weapons and 
membership in sophisticated gangs that rival some armies in organization and skiU. 
I can assure you the FOP has examined these issues. We regard them as serious 
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and immediate threats to the lives of children. Many of our inner city schools and 
a growing number of suburban schools have become armed camps with uniformed 
omcers and under-cover oflicers in hallways, restrooms and paiicing lots. 

Outside the relatively safe school environment, kids are even more at risk. On the 
street and in suburban malls, children risk eveiything from random killings to en- 
slavement by the animals who produce child pornography. Even in the home, chil- 
dren face violence that a decade ago would have been rare. 

No police force in this nation is equipped to adequately protect children, mudi less 
the public as a whole, from all of these dangers. I know that as state and local budg- 
ets continue to be slashed, there will be fewer and fewer oflicers to deal with these 
laiiger problems. The days are gone when a mayor would threaten to cut police 
forces with a wink of his eye as a means of securing public support for new taxes. 
Today, the mavor cuts the police force and raises taxes. 

That, Mr. Cnairman, is the context within which we place this legislation. We do 
not oppose this Bill but I must say that we hope vour committee and the entire VS. 
Congress can find better ways to spend this kind of money. The threats to our chil- 
dren are much greater than whether they buy cigarettes or not. The limited federal 
resources you control should be channeled to the real dangers facing children — 
gangs, dru^ pushers, street violence and the like. 

MT. Chairman, permit me to make a second, more hopeful point. ^ > 

Police oflicers cannot physically enforce all laws. Fortunately, many crimes are 
never committed because Americans, for the mostPart, understand, respect and obey 
our statutes and ordinances. Could you imagine what a typical four-way stop inter- 
section would be like if that were not so? The impressive absence of litter on our 
highways has more to do with good people than good laws. At the local level we 
depend on law-abiding citizens and I know that at the federal level, you count on 
people paying their taxes voluntarily. 

I mention this because locally we already have laws that seek to prevent children 
from purchasing cigarettes. In most places, state and local laws forbid the sale of 
cigarettes to children under the age of 18. How well do these laws work? We have 
not conducted an exhaustive studv of the question but we long have relied on clerks 
and store managers to regulate the sale of cigarettes and witn few exceptions they 
do a conscientious job. 

Local action — ^through our schools, the responsible efforts of the store clerks and 
concerned parents — wHl prevent children from purchasing cigarettes. It is a worthy 
goal, one wnich the FOP wholeheartedly supports. But we cannot in good conscience 
put it very high on our list of ways to protect children in 1991. 

Mr. Chairman, you well know that this nation's police officers face public safetv 
hazards almost beyond imagination. Poll after poll demonstrates that the public well 
understands the serious nature of these threats. Let us focus our attention on the 
worst of those dangers and continue to rely on the fact that the vast number of law- 
abiding citizens will help us with the rest. 

Thank you, Mr. Chairman, for the opportunity to address you today. I would be 
pleased to answer your questions. 



Prepared Statement of Dr. Theodore H. Blau 

I am a practicing Clinical Psychologist from Tampa, Florida. During the past 40 
years I have seen over 5,000 patients of all ages. Among the many Kinds of dis- 
orders I have treated are addictions to a variety of drugs. These addicted patients 
have included children, teenagers, and adults. 

In addition to my clinical practice, I have been retained by various organizations 
to assess the merit of scientific research. These organizations include the United 
States Army, the Department of State, the National Institutes of Education, univer- 
sities, state agencies, and private organizations. 

I am Board Certified in clinical Psychology, Forensic Psychology, and 
Neuropsychology. In 1976 I was elected President ofthe American Psychological As- 
sociation, the scientific and professional organization of over 70,000 psychologists in 
the United States. 

I have been closely studying the scientific literature on smoking for approximately 
13 years. During that time, 1 have reviewed over 10,000 research articles on smok- 
ing behavior ana drug abuse. I have also conducted smoking cessation clinics, both 
in my ofiice, and for the Manatee County, Florida SherifTs Oflice, with whom I con- 
sult. 

I am here today to address the statement that tobacco use is "addictive" in Sec. 
2(6) of S. 1088 and the proposal to label smoking as "addictive" in Sec. 2771 of S. 
1088. In my view, labeling tobacco use as ''addictive" is misleading, potentially 
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harmful to the American public, and contrary to the express provision of S. 1088 
to "ensure the disclosure oi accurate information to the puolic." 

The label ''addiction*' has been abused in its application by scientists, as well as 
lay persons, to the extent that use of the label can cause confusion, scientists do 
not agree on the definition of ''addiction.'* Distinctions between the terms "addic- 
tion," '^abit," "compulsion** and "dependence** have become blurred. The word "ad- 
diction" has been used widely and loosely to describe many habits and eveiydav be- 
haviors, including cofTee drinking, love, video game playing and cigarette smokins. 
Some have attempted to replace the concept of "addiction with that of " depend- 
enoe. " Rather than bringing clarity, use of the term "dependence" has resulted in 
added confusion as different individuals and groups have defined "dependence" in 
different ways for different purposes. The terminology in this area remains con- 
fused. 

The "addictive* warning label, as proposed in S. 1088, tells the public that a 
smdcer may not be able to give up smoking. There is no scientific support for such 
a statement. To the contrary, the evidence clearly shows that smokers can and do 
^ve up the smoking habit. If the intent of the label is to convey to the public the 
idea that giving up smoking is like giving up addictive drugs, then this is also mis- 
leading and counterproductive. 

My view of "addiction" is the view of a practicing clinician who sees people who 
are in deep trouble through drug use. The "addictive drugs" used by these people 
create problems different from difficulties associated with voluntary behaviors and 
habits such as smoking. Addictive drugs generally share common features such as 
intoxication when taken, tolerance effects, and significant withdrawal responses 
when the drug is given up. Use of these addictive drugs also tends to lead to certain 
lifestyles and social relationships. Giving up these drugs usually requires sacrifices 
and dianges not necessary in giving up other behaviors. 

Taking an addictive drug causes major interference with thinking and judgment 
of the user. This condition is intoxication. The drug addict, when intoxicated, cannot 
make reasoned decisions, including the decision to use or not to use the drug. Ra- 
tional thinking is distorted. Smokers, on the other hand, are always able to reason 
without interference from their habit. Surgeons, aircraft pilots, train engineers, and 
people at all levels of responsibility, can work effectively and successfully, making 
important, difficult decisions without interference from their smoking. 

When a drug addict gives up his or her drug, a severe withdrawal syndrome is 
very likely to result. Withdrawal can result in convulsions, hallucinations, signifi- 
cant pain, bodily dysfunction and in some cases death. During this withdrawal 
phase and for months or even years afterward the former drug addict is often un- 
able to think clearly or act decisively in his or her own interest or within social and 
legal expectations. This is not true of smokers. The vast majority of those who have 
stopped smoking have done so with no help. Their lives have gone on with no dis- 
ruj^ion. 

The addict's life usually involves friends who are also addicts and activities cen- 
tered around the acquisition and use of a drug. The life of the addict precludes nor- 
mal, law abiding family life, work or social pursuits. Consequently, successfully giv- 
ing up an addictive drug requires that the former addict seek and develop normal 
frienoships, sociid activities, and employment. For those who give up smoking, how- 
ever, friendships, work and social activities remain essentially intact. No rebuilding 
of a life is required. 

Smoking is not an addiction. To label it as an addiction is to place it in a category 
where it does not belong. This is likely to lead to misdirected policies, waste of 
funds, and useless, if not counterproductive, eflbrts. 

Dr. Jack Henningfield testified before the Committee on Energy and Commerce 
of the United States House of Representatives in July 1988 that nicotine is as ad- 
dicting as heroin or alcohol. At this same Conunittee hearing, the then Surseon 
General of the United States, Dr. Koop, testified that "the addictive properties phar- 
macologically, and physiologically are the same for heroin, cocaine, and nicotine." 
Dr. Koop also testified that if tobacco use was illegal, like heroin and cocaine, then 
tobacco addiction" would cause people to commit crimes in order to get tobacco. For 
example. Dr. Koop testified that Tou take tobacco off the streets and there will be 
people breidcing into liouor stores to get money to buy tobacco." I cannot agree with 
these statements in light of my clinical experience and my review of the research. 

I have observed the effects of the use of addictive drugs. Individuals using cocaine 
are agitated, confused, unable to listen to other people, given to grandiose state- 
ments about themselves, and unable to face the destructive aspects of their own be- 
havior while using this drug. Judgment is severely impaired. I have seen the hero 
in addict under the influence of this powerful drug acting unaware of the real world, 
unable to deal with any kind of an emergency, and thinking of nothing but the 
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pleasure he or she gets from this substance. I have seen teenagers come to my group 
therapy sessions after having smoked marijuana. They don t hear what we talk 
about. Serious matters of familv, school, and the expectations of societ^r mean noth- 
ing when they are intoxicated oy this drug. They are unable to deal with the reali- 
ties of the ftiture. 

I have also treated and observed heroin addicts, cocaine addicts and alcoholics 
who are in the process of giving up these drugs. They, too, lack judgment, but in 
addition to this, their personalities are fragmented. They are fearful. Tney can toler- 
ate little or no stress. In most cases they are so ill that they should be hospitalized 
and detoxified before long-range treatment is begun. They shake, they sweat, they 
have tremors. Some have gone into convulsions. The acute effects of such with- 
drawal last for only a week or two, but it may be years before the individual can 
tolerate any kind of normal stress without going back to the use of these addictive 
substances. 

Those who state that cigarette smoking should be labeled an "addiction* suggest 
that "withdrawal symptoms'* which some smokers report when giving up the smok- 
ing habit are similar to the symptoms experienced in giving up narcotic dru^s. This 
is inaccurate. The alleged "withdrawal" symptoms experienced by some who stop 
smoking are generally the same kinds of frustrations that one would expect to see 
when someone discontinues any well established and well liked habit. Such symp- 
toms as "missing the habit*' and "mild irritability" are similar to the reactions expe- 
rienced by those who ^ve up coffee or sweets. 

My clinical observations of smoking and smoking cessation over the past 40 years 
of practice, and my review of over 10,000 researcn articles relating to the subjects 
of smoking behavior and drug abuse, lead me to the following conclusions: 

1. Few, if any, specific non-essential behaviors have been studied as extensively 
or produced more literature than the smoking habit. 

2. People choose to smoke for many reasons. Each smoker usually has a variety 
of reasons why he or she chose to begin smoking, or chooses to continue the smoking 
habit. The same smoker may smoke Tor different reasons at different times. 

3. The use of materials containing nicotine is not equivalent to the use of addict- 
ive drugs such as heroin, cocaine, barbiturates, or the excessive use of alcohol. Nico- 
tine has some effect on people. The specificity of the effect is still, after many hun- 
dreds of studies, relatively unknown and variable. Some studies say nicotine affects 
heart rate, brain activation, appetite, motor performance, and a host of other psy- 
chological factors. When efforts are made to replicate these studies, the results are 
frequently different. The many thousands of studies on the smoking habit in the 
past 27 years do not demonstrate that nicotine in tobacco is an addictive drug. 
These studies do not support the concept that smoking is a psychiatric disorder. T& 
role of nicotine in tobacco smoking is much more like the role of caffeine in coffee 
drinking. 

4. People can and do choose to stop smoking. The process of Quitting the smoking 
habit is very different from giving up addictive drugs. Those wno choose to quit on 
their own are more likely to do so than those who are told to quit or who attend 
professional smoking cessation clinics. A small number of people have chosen to stop 
smoking through the use of professional help or smoking clinics. On the other hand, 
according to government figures in 1988, over 36 million people had quit smoking, 
entirely on their own, with no external help. 

5. Those who quit smoking on their own are more likely to continue to decide not 
to smoke than those who seek external helpl or who prefer to view their habit as 
something they "can't control." The attachment of the label of "addictive" to ciga- 
rette smoking increases the likelihood that people will not quit smoking. They tend 
to blame their smoking on their "inability" to govern their own behavior. The label- 
ing of smoking as an "addiction" serves as an excuse and as a rationalization to 
maintain the habit. 

Smoking of tobacco is a habit. Those who choose to give up smokinff usually do 
so on their own. I have worked and continue to work with people who nave chosen 
to give up smoking. I can provide behavioral support and encouragement to them, 
but clinical experience, as well as research, shows that the inner decision to quit, 
coupled with tne belief that one can do so, is most likely to lead to success. This 
is what one would expect with any habit. Those who call smoking an "addiction," 
who say smoking is out of their control, who claim to be victims, and who won't 
make a serious decision to quit, are not likely to quit smoking. Again, this is just 
what one would expect with any habit. 

The underlying argument for placing an addiction label on cigarette smoking 
seems to be that oy (foinsF so smoking will decrease. In truth, if the goal of labeling 
cigarette smoking an adaiction is to cause people not to smoke, then the evidence 
is that, if anjrthing, such a label may have just the opposite effect. There is no sci- 
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entific evidence that labeling smoking an addiction will keep people from starting 
smoking. As to (quitting, the scientific studies we have indicate that people who be- 
lieve that smokinff is an addiction are less likely to quit than persons who believe 
that smoking is a habit. 

A veiy real concern is placing an addiction label on smoking should be the mis- 
interpretation of science in the name of public policy. If the Congress of the United 
States says that smoking is to be labeled an addiction, then treatment programs, 
research grants, neighborhood centers, directions of scientific research, insurance 
payments, and a host of other matters will be geared to this edict of the United 
States Government. The information to the public from science and p>vemment will 
be that smoking is an addiction, just like cocaine and heroin. If this is not true, then 
significant amounts of time, money, and public confidence in the government's un- 
derstanding of drugs and addiction may be lost. 



Prepared Statement of Ronald D. Rotunda 

S. 1088 is a biU that makes important factual assumptions about the role and ef- 
fectiveness of advertising in initiating and promoting the use of a lawful product, 
and the role of Government in discouraging demand for a product by affecting the 
type and stvle of advertising that may be used. For example, §2(aXll) asserts cat- 
egorically that: "convincing evidence exists that tobacco advertising creates market 
expansion and retention." 

I am concerned that if S. 1088 becomes a law, it will be greeted as a green Ij^t 
to restrict, or de facto prohibit, advertising of tobacco products in many of the fuly 
states and thousands or local jurisdictions throughout the countiy. Once the govern- 
ment does that, others will pressure for similar regulations involving other products 
or activities (e.g., alcohol, fatty foods, high diving, etc.) that some people regard as 
inijproper, immoral, or too risky. 

Before enacting laws based on such factual assertions. Congress would do well to 
consider an imnortant new court decision in Canada, where Justice Jean-Jude 
Chabot, of the Quebec Superior Court, has just declared the entire Canadian To- 
bacco Products Control Act a violation of free speech guaranteed by the Canadian 
Charter of Ri^ts and Freedoms. 

The Canadian Act restricted free speech in the name of a greater good. The Cana- 
dian law prohibited advertising of tobacco products in Canada; restricted sponsor- 
ship activities of the tobacco industry; restricted the use of trademarics associated 
witA a tobacco product in connection with any other product; and reouired the dis- 
play of health warnings on tobacco products that were unattributea (that is, the 
warnings did not indicate that the State was the real author).The decision, RJR- 
Macdonald, Inc. v. The Attorney General of Canada, is important because it empha- 
sizes the important protection afTorded to advertising under Canada's Charter of 
ri^ts and freedoms, and suggests the spirit in which we should consider legislation 
that would encourage attempts to ban or restrict tobacco advertising under our own 
First Amendment. 

The Canadian Charter strongly reflects American influence on the importance of 
free speedi. Arguably Canada gives its Courts more latitude to find that some re- 
strictions, on speech are justifi^. The Canadian Charter specifically provides that 
its free speech is subject '^ such reasonable limits" as ''can be demonstrably justi- 
fied in a free and democratic society." The Canadian Government may restrict 
speech in order %o attain fundamental and important social objectives. ***** Jus- 
tice Chfl^t did not place an onerous burden on the Government. The State need 
not wait for scientific 'certainty* before acting * * *," he said. The State need only 
show a preponderance of the evidence. 

Yet— ana this point is very sisniificant— even though the Canadian Charter ar^- 
ably offers less protection to advertising than our own First Amendment, Justice 
Chabot still concluded that the Canadian tobacco advertising restrictions are uncon- 
stitutional. 

Justice Chabot recognized that the ri^t to advertise is an important part of the 
ri^t to tree speech. Commercial speech, said the Court, ''not only has intrinsic so- 
cial value as a means of expression but, in addition, it constitutes an important as- 
pect of individual self-fulfillment and personal autonomy." The Court concluded that 
advertising of tobacco protects the listener as well as the speaker, because such ad- 
vertising^lays a significant role in allowing individuals to make informed choices." 
Advertising enables listeners to make informed choices by learning of new products, 
changes tojproducts in terms of tar, nicotine, and so forth. 

Justice Uns^t emphasized that the Government restrictions on tobacco advertis- 
ing constituted "a form of censorship and social engineering which is incompatible 
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with the very essence of a free and democratic society." It is unacceptable "paternal- 
ism," he declared, for the Government to control what we can reaa and hear about 
a lawful product, and for the state to seek to control people's actions and thou^ts 
about tobacco by eliminating ''any message contrary" to the State's message, tnat 
is anathema in an^r democracy. 

Canada tried to justify its restrictions on speech by arguing that the end (less use 
of tobacco) justified the means (a restriction on free speech). But during the exten- 
sive trial — it lasted over a year and produced 'tens of thousands of pages" of exhib- 
its; the Court heard the testimony of many experts; the judicial opinion alone was 
over 140 pa^es — ^the Attorney General of Canada could not establish that prohibit- 
ing advertising of tobacco would likely affect the use of the product. The Court did 
not demand "scientific 'certainty,'" but only a reasonable probability. Yet Canada 
could not meet that burden of proof. 

Advertising does allow manufacturers to establish brand loyalty, to encourage 
people to shift from one brand to another, and to introduce people to new products. 
But the Court examined the evidence veiy carefully, and found that it simply did 
not show a link between increased advertising and increased smoking (nor was de- 
creased advertising linked with decreased smoking). Some foreign countries prohibit 
tobacco advertising, while others allow it; but the studies and experts offerea by the 
Government did not demonstrate a causal relationship between the amount of ad- 
vertising and the rate of smoking. Even Canada's expert witness (during cross ex- 
amination) was forced to admit that. 

The Court assumed (although it did not expressly find) that tobacco products are 
harmful, but nonetheless was forced to conclude that speech about tobacco products 
is not. As the Justice pointed out, quoting Aristotle, "Uie word 'dog' never hit any- 
one." 

This result should not be surprising. If we were all helpless slaves to the supposed 
power of advertising, we would be driving Edsels today. Communism would not 
nave fallen in the U.S.S.R.; after all, it had three-quarters of a century to propa- 
gandize its people. The notion that we, the people, have no minds of our own is in- 
consistent with the basic assumption that underlies democracy. As the Court point- 
ed out — 

'^ven if it were accepted that nicotine in tobacco does give rise to a certain 
state of dependence, what connection has that with advertising With or with- 
out advertising, nicotine will or will not continue to create a state of depend- 
ence. Notwithstanding this state of dependence, tobacco use has been in con- 
stant decline for over 20 years in all age groups despite the large amounts spent 
by the industry during this period." 
The Court also careful^ examined the Toxic Substances Board Report of New 
Zealand" [the TJS.B. Report], published in May, 1989. This report— which is fre- 
quently cited by tobacco advertising opponents — attempts to link advertising with 
consumption. Justice Chabot examined this Report in the neutral, objective atmos- 
phere or a courtroom. The Justice's conclusion is worth quoting: 

With respect to the T.S.B. Report, the Court can only note that it contains 
serious methodological errors ana a lack of scientific rigour which renders it for 
all intents and purposes devoid of any probative value. It is a report with an 
obvious point of^ view and its conclusions reflect that point of view, (emphasis 
added) 
The Court agreed with RJR-Macdonald counsel's analysis of the 
Report that the T.S.B. had manipulated the data to reach predetermined results. 
If Pbrtugal were shown in the few media group with Italy and Sweden, the result, 
using the T.S.B.'s own methodology, would be that countries with a total ban for 
health reasons' had a lower rate of decline in consuniption than those countries 
which permit advertising in few media or most media. Annexes to Memorandum 
of Araiment of Applicant RJR-Macdonald, Inc., p. 28, 1 55, tab C (emphasis added). 
In other words, more advertising was correlated with a decline in tobacco consump- 
tion! 

The supposed factual "findings" of S. 1088— such as §2(aXll)'s statement that 
"convincing evidence demonstrates that tobacco advertising creates market expan- 
sion and retention" — are mere assertions, ipse dixits. That creates a problem under 
the First Amendment. In commerce clause cases, the Court generally will accept 
Congressional factual findings. In First Amendment cases, however, the Court exer- 
cises fact review. Mere assertions of fact will not save the law. The Court will have 
to make its own findings. E.g., In re R.M.J., 455 U.S. 191, 205-06, 102 S.Ct 929, 
939, 71 L.Ed.2d 64 (1982) (in light of the commercial speedi cases, lawyer cannot 
be disciplined for advertising unless the record below showed that the statements 
were misleading). 
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It is true, of course, that this Congress is not technically bound by the factual con- 
clusions of Justice Cnabot's decision, which took place in another jurisdiction. But 
facts do not change once they cross a border. Most of the Government's advertising 
experts were American antismoking advocates. In addition, the methodological er- 
rors in the T.S.B. Report are fatal flaws; the factual assumptions that form tne basis 
of S. 1088 are similarly unsupiwrted. 

An important lesson of Justice Chabot's opinion is that the best remedy against 
the speech we do not like is more speech, not less. For those who think that adver- 
tising is so powerful, let them publish their own advertisements uiiging people not 
to smoke. If we do not like what someone is saying, the proper democratic response 
is more speech, not enforced silence of those with wnom we disagree. 

It is true that opponents of tobacco advertising claim that their assault on tobacco 
advertising will not be a dangerous precedent weakening the Fh^ Amendment be- 
cause tobacco is supposed to oe a unique product. However, it is important to re- 
member that this is the cry of every group that seeks to weaken the protection of 
the BiU of Rights. Similarly, during tne first third of this century, the supporters 
of Prohibition argued that alcohol was also unique; the people were promised that 
if they onlv would engage in what was then called a *Noble Experiment," the results 
would be less crime, increased productivity, better health, ana so forth. Instead the 
legacy of this Noble Experiment has been gang warfare and organized crime, a be- 
quest that continues to this day. 

Justice Chabot rejected, as without factual foundation, arguments that tobacco ad- 
vertising must be controlled, because the product is unique, or because such adver- 
tising is **inherentl/* misleading because of its ''persuasive or subtle form," or be- 
cause it is necessary to protect 'Voung peoole from inducements to use tobacco." 
£ven Canada's own Department of National Health and Welfare repeatedly advised 
that ''banning tobacco advertising would have no effect on consumption. * * *** 

Justice Chabot said that the basic question is: "whether the State has the right, 
throu^ elimination of all competing messages, to impose on its citizens its view and 
only its view of what is right in an attempt to mould their thoughts and behaviour?" 
He answered that question in the negative, and quoted John Stuart Mill: 

"Each is the proper guardian of his own health, whether bodily or mental and 
spiritual. Mankind are greater gainers by suffering each other to live as seems 
good to themselves than by compelling each to live as seems good to the rest." 

Our First Amendment — which Justice Chabot, quoting the Canadian Supreme 
Court, referred to as the "'firstness' of the First Amendment" — is a beacon or light 
that the whole world sees. The wave of the future is not Communism; it is Democ- 
racy and freedom. As we celebrate the 200th Anniversary of the Bill of Rights, we 
should not forget that one of the most important things that we have done is to ex- 
port what the Bill of Ri^ts represents. We have exported it to Canada, to Eastern 
Europe, and to China. 

When we refer to the balance of trade, we typically think of numbers and dollar 
signs. But that is a poor measure of all that we transfer abroad; it ignores the tre- 
mendous export of American ideas and culture. People in this country often do not 
frilly appreciate the significance of the export of our belief in democracy and free 
speech, it is the power of the idea of democracy and of free speech that accounts 
for the eagerness with which foreigners eagerly seek to learn about American politi- 
cal ideas. When we celebrate the Bill of Rights, we celebrate the two hundredth an- 
niversaiy of America's grandest export. 

It would be sad indeed if we were successful in exporting our belief in free speech, 
but then undercut that freedom here at home. 



Prepared Statement of Dr. Richard W. Mizerski 

I. PERSONAL background AND QUAUFICATIONS 

I am a Professor of Marketing in the College of Business at Florida State Univer- 
sity in Tallahassee, Florida. I received my B.S. degree in Business Administration 
from Northwestern Universitv in 1968, with a major field of marketing and a minor 
field of advertising. I received, my Ph.D. from the College of Business Administration 
at the University of Florida in 1974, with major fields of marketing and economic 
theory, and minor fields of advertising/ communication and labor economics. 

I have been on the faculty at Florida State University since 1980 and have served 
as Director of The College of Business Behavioral Laboratories since 1985. 1 served 
as Chairman of the Faculty of Marketing in the 1985-1986 academic year. Pre- 
viously, I taught Advertising and Marketing at the University of Cincinnati from 
1976 to 1979, at Arizona State University from 1974 to 1976, and at the University 
of Florida from 1971 to 1973. I teach or nave recently taught courses in mariceting, 
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marketing research, consumer behavior, marketing strategy, promotion, media, and 
advertising campaigns at the undergraduate, masters, and doctoral level. I have 
chaired over ten dissertations in marketing, and have sat on many more disserta- 
tion and masters committees throughout the university. 

In addition to teaching, I actively research and have produced commercial reports 
and published scholarly articles on a variety of subjects in the fields of marketing 
and consumer behavior, including how advertising aflects consumer purchasing deci- 
sions, the effectiveness of advertising and maiiceting strategies on consumption, pro- 
motion strategy, the measurement of advertising eliectiveness, studies investigating 
the relationship between advertising and promotion expenditures and product sales, 
and the field testing of corrective statements in consumer advertising. 

My employment histoiy also includes an appointment in 1979 to Sie Washington, 
D.C. ofHce of the Federal Trade Commission CTTCO as a staff consultant on 
consumer behavior, advertising, and marketing. While at the FTC, I worked with 
a team of attorneys, paralegal, and researchers that evaluated cigarette industiy 
advertising and marketing practices. My participation involved the investigation of 
a wide range of issues incmding whether advertising had any effect on the initiation 
of cigarette smoking, the consumption patterns of present smokers, the attitudes, 
beliefs and knowledge of both smokers and nonsmokers regarding cigarette health 
concerns associated with smoking, the effectiveness of advertising bans and pro- 
motional activities, and the effectiveness of health warnings, inclumng whether cig- 
arette advertising undercuts those health warnings. 

As part of my assignment at the FTC, I evaluated previous research and talked 
to experts in mariceting, psychology, and medicine. I collected, or assisted in coUect- 
ing, oualitative and quantitative primaiy data addressing these issues. My efforts 
included developing marketing, economic, and consumer psychology ailments for 
possible FTC actions on the marketing and advertising of^ cigarettes. I was also in- 
volved in testing the effectiveness of Uie then present health warning on cigarette 
packages and advertisements, as well as testing the potential effectiveness of pro- 
posed new warnings. Some of this information was contained in the 1981 FTC ^afif 
Keport on the Cigarette Advertising Investigation. 

While at the FTC, I was also called upon to develop and test warning labels for 
the Jeep CJ-5. Theses vehicles had unusual stability problems that could lead to un- 
expected rollovers. Warning labels to that effect were placed on the vehicles while 
they were in production. I left the FTC in December, 1980, to return to teaching 
and independent research, but continued as an outside consultant for the Washing- 
ton office until 1982. 

In a somewhat related matter, I was the contracting ofRcer on the lai^gest study 
ever conducted on the possible effect of advertising on adolescent and teen initiation 
of alcohol use. My duties included ensuring that the data were collected, analyzed 
and interpreted properly. This study was funded by the FTC and nine other oivani- 
zations including the Food and Drug Administration, and the Bureau of Alcohol, To- 
bacco and Firearms of the U.S. Treasury. 

I recently worked with the FTC Atlanta Regional Oflice as a consultant and ex- 
pert witness in an investigation of several consumer product promotions. My respon- 
sibilities included reviewing the advertising and other materials associated with 
these promotions to determine if those materials were false, misleading or deceptive, 
and the probable consumer response to those promotions. 

I also recently worked with the State of Florida as a consultant and expert wit- 
ness in investigations of several consumer-oriented promotions. Again, I was re- 
quested to review and analyze the advertising and promotional material associated 
with the promotions to determine if those materials were false, misleading or decep- 
tive. My tasks included evaluating various information remedies for their ability to 
rrovide potential consumers with salient data for decision making. This past spring 
assisted the Florida State Lottery in evaluating potential new advertising ana pro- 
motion for their lottery products. Part of that task was to help choose a new adver- 
tising agency. 

I now wonc with several consumer package good marketers as an outside consult- 
ant concerning pricing, distribution, new product development and promotion. Al- 
though these product categories do not pertain to tobacco, they are similar in that 
they are also in the maturity stage of the product life cycle. 

II. OVERVIEW 

I have recently reviewed the bill Senator Kennedy has introduced, S. 1068, titled 
the Tobacco Products Education and Health Protection Act of 1991." The bill seU 
forth a series of findings relating to the claimed impact of warning labels and Uie 
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claimed effects of advertising. I was particularly struck by the inaccuracy of many 
of its findings, and the potentiaUy fruitless nature of its labeling requirements. 

Based on my advertising related experience and reading of the available research, 
in my opinion the followinfl findings and proposed labelling requirements, all of 
whidi fall within my area of expertise, are not substantiated: 

1. Most young people are not sufliciently informed about cigarette use (Finding 
7). 

2. Advertising and promotion significantly contribute to young adults, and chil- 
dren's experimentation with and initiation of regular cigarette smoking (Finding 8). 

3. Only 10 percent of cigarette users switch brands each year (Finding 10). 

4. Convincing evidence demonstrates that cigarette advertising creates market 
expansion and retention (Finding 11). 

5. Cigarette advertising and promotion appeal to the youth (under 18) market 
throu^ advertisements suggesting a strong association between smoking and phys- 
ical fitness, attractiveness, success, etc., and that these alleged appeals imiuence mi- 
nors to initiate smoking (Finding 13). 

6. That serious gaps in knowledge about the claimed effects of tobacco use persist 
in both minors and tne adult population — specifically concerning lung cancer, heart 
disease and effects on pregnancjr (Finding 14). 

The vast literature on advertising ana promotion clearly shows that these state- 
ments are incorrect. The effects of advertising and promotion for cigarettes are the 
same as for other products that are in the maturity stage in the product life cycle, 
and prompt changes in market share only. Additionally, levels of jsalient health in- 
formation concerning smoking are at very high levels that would not be expected 
to increase with the proposed labeling remedies. 

III. OPINIONS 

i. Advertising Does Not Cause People To Initiate Smoking 

During the course of my work with the FTC in 1979-1980, I reviewed many arti- 
cles ana studies on the potential effect of advertising on the initiation of smoking. 
As a result of this work, I formed the opinion that cigarette advertising and pro- 
notion had no effect on an individual's decision to become a smoker. 

Since 1980, I am unaware of any new studies or changes in the advertising^ prac- 
tices of cigarette manufacturers that would lead me to change this opinion, m fact, 
several recent reviews have continued to suggest that conclusion. For example, 
Moschis (1989) recently reviewed the literature and reported no empirical iustifica- 
tion for saying ''advertising creates in any way the d^ire to initiate smoking and 
maintains smoking habits among the young." 

Research which investigates the process whereby people decide to become smokers 
focuses on, among other things, the attitudes people develop toward smoking early 
in life before thev try their first cigarette and on tneir actual experience with smok- 
ing. These have oeen found to be reliable predictors of whether a person will or will 
not become a smoker (Leventhal and Cleaiy 1980; Flay et al. 19iB3). The research 
reveals that advertising has a neg^ligible impact on that decision process. 

Studies show that people acquire attituoes toward smoking as children, long be- 
fore they try their first cigarette (Leventhal and Cleaiy 1980). It has been consist- 
enUy reported and is well accepted that parents, siblings and peers are the most 
powerfiil influences in shaping one's attitude alxnit cigarette smoking. In addition, 
smoking-related beliefs are primarily learned throufi^ interpersonal experience with 
fandly and friends. The existence of parental, sibling ana peer smoking tends to 
lessen any negative attitudes and reinforce anv positive beliefs about smoking. Dr. 
Mortimer Lipsett, of The National Institute of (Jhild Health and Human Develop- 
ment, told Congress nearly a decade ago that if one parent smoked, the child is 
twice as likely to smoke as one reared in a non-smoking household. If both parents, 
or one parent and an older sibling smoke, the chances become four to one. Once atti- 
tudes and beliefs about a product or brand have been formed, they have not been 
found to be altered significantly through commercial media messages (Moran 1991; 
Adienbaum 1982). 

Moreover, prior to their initial trial with cigarettes, young people develop images 
of what '^he smoker" is like. Not surprisingly, those whose self-image more closely 
fits a stereotype of ''a smoker" are more likely to become one (Chassin et al. 1981; 
Barton et al. 1982). However, this stereotypical image of the smoker is not espe- 
cially flatterinff, as one might expect to find if advertising were exerting significant 
influence (McKennell and Bvnner 1969). The actual image of *%he smoker" is decid- 
edly ambivalent and somewhat negative (despite the alleged efforts of cigarette ad- 
vertising to foster a ''positive" image). This strongly suggests that the image of the 
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smoker^ that young people develop would not be derived from cigarette advertising 
that is alleged to portray "physical fitness, attractiveness, etc.** 

Most people experiment with cigarettes. It has been asserted that between 80 and 
90 percent of all teenagers try a cigarette at some time (Flay et al. 1983; Hirsdiman 
et al. 1984). However, only a relative small percentage of those who try cigarettes 
become smokers. Leventhal and Cleaiy (1980) report that the percent of smokers 
in grade school, junior high school and senior high school rarely exceeds 50 percent 
of tne triers. 

In addition to attitudes toward smoking, peer pressure appears to be a primaiy 
factor in determining whether a person will experiment with smoking. Most young- 
sters try their first cigarette in tne company of others (Friedman et al. 1985), and 
there is usually pressure to participate in the group activity. In accordance with this 
and other sinular research, Diglan and Lichtenstem (1984) concluded that ''peer in- 
fluence is the preeminent factor in the onset of experimentation** with cigarettes. 

Hirschman et al. (1984) examined factors that lead triers of one cigarette to tiy 
a second cigarette. Whether a person tries a second cigarette is associated directly 
with the person's attitude toward smoking, whether the person has siblings who 
smoke, whether the person's friends smoke whether the person is a ''risk-taker^, and 
whether the person coughed while trying the first cigarette. 

Studies which specifically address advertising as a potential factor in the process 
of smoking initiation have found that young people are both critical and distrustful 
of its message (e.g., Levitt and Edwards 1970; Beal et al. 1971; Kelson et al. 1975). 
This distrust, combined with the negative stereotype of the smoker, provides strong 
evidence that advertising is rather ineffective in influencing one*s attitude about 
smoking. Rather, attitudes result from a complex array of interpersonal factors, and 
it is these factors which are of primary influence in determining who will become 
smokers. 

In summary, my research and study of the literature have revealed no significant 
evidence to indicate that advertising either causes people to start smoking or shapes 
attitudes towards smoking. 

2. Advertising Does Not Drive Primary Demand 

The overwhelminff weight of research concludes that cigarette brand advertising 
does not influence primary demand** for cigarettes by converting nonsmokers into 
smokers, by encouraging current smokers to increase consumption, or by discourag- 
ing current smokers from quitting. Instead, the impact of cigarette advertising is 
found in "secondary demand**, by influencing the particular brand that a smwer 
chooses. In other words, the primaiy influence of cigarette advertising is in its effect 
on the market share of particular brands (see Wilcox 1991). It has not generally 
been reported to cause an increase in the aggregate deniand for cigarettes. Advertis- 
ing influences the particular brand that a consumer chooses without affecting over- 
all demand for cigarettes. 

The vast majority of studies, utilizing time-series model analyses, support this as- 
sertion. In eacn, a comparison of cigarette consumption or sales and aavertising ex- 
penditures consistently reveals that advertising has no significant influence on pri- 
maiy demand. Examples of these studies follow. 

Hamilton (1972) examined a time-series model of cigarette consumption using 
data involving the U.S. maiicet between 1925 and 1970. Advertising was measured 
by an index oT per capita advertising expenditures. Advertising failed to exert a sta- 
tistically signincant effect in any of the dozen models tested by the author. 

Schmalensee (1972) tested 72 models of aggregate cigarette demand within the 
U.S. market for the period 1953-1967. Taking all of the model results into account, 
he reported that the evidence was insuflicient for him to conclude that advertising 
had any effect on primanr demand. 

Schneider et al. (1981) examined a time-series model of cigarette consumption 
using data for the UJS. market between 1930 and 1978. Again, advertising, even 
when previously allowed on television and radio, did not have a statistically signifi- 
cant effect. The authors concluded that "[gjiven the trivial effect of advertising on 
aggregate cigarette consumption, governmental prohibition of broadcast cigarette 
aavertising could not have had any significant eflect in terms of reducing demand." 

Baltagi and Levin (1986) tested several time-series models of cigarette consump- 
tion using data involving 46 states in the U.S. over the period 1963-1960. These 
models estimated per capita cigarette consumption as a function of cigarette prices, 
per capita disposable income and per capita advertising (television and radio only) 
expenoitures. Their analysis revealed "an insignificant effect of advertising on the 
consumption of cigarettes.** Waterson (1990), in reviewing this issue, found that 
"brand advertising expendituresl in aggregate, are most unlikely to have any im- 
pact on the size ofmature consumer mancets such as the tobacco market." 
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That cigarette advertising does not influence primary demand and cause in- 
creased consumption is not a surprising discovery. In mature product categories, or 
those with a long histoiy in the marketplace, advertising has consistently been 
found to influence market share rather than consumption (Enrenberg 1982). Similar 
conclusions have been drawn in studies of the alcohol, food, clothing and motor vehi- 
cle industries. Peles (1971) did not And advertising to influence primary demand for 
beer. Similarly, Bourgeois and Barnes (1979) report that neither print nor broadcast 
adveriasing expenditures were signiflcantly related to alcoholic oeverage consump- 
tion in Canada. Wilcox , Vacker and Pranke (1986) found similar results when they 
looked at alcohol beverage advertising in the United States and concluded, The 
flndings indicate that advertising expenditure levels have no important relationship 
Mrith aggregate consumption." Kyle (1982) reached a similar conclusion in a study 
of food, clothing, alcohol and motor vehicles, dismissing as a "myth" the view that 
advertising increases market size (see also Sturges 1982; Ashley et al. 1981). 

Unlike the previous studies that look for signiflcant correlations of advertising to 
product consumption, Ashley et al. (1980) tested for the ofl^n hypothetical causal 
connection between the two. They found "no signiflcant statistics suggesting that ad- 
vertising changes affect consumption." Rather, their "empirical resiilts were consist- 
ent with a model in which causation runs onlv from consumption to advertising." 
An axiom of advertising is that successful brands get bigger budgets. 

3. Brand Switching in the Cigarette Market 

One of flndings in this bill is that only 10 percent of cigarette users switch brands 
eadi year. This is not true. The cigarette market, like other consumer package goods 
markets, has relatively high levels of switching. 

The reports of low switching rates (e.g., Fortune 1985) come exclusively from self- 
reports oT smokers. Kozlowski et al. (1980) provides an extensive critioue on smok- 
ers self-reports and concludes that they are highly unreliable. The inaoility of indi- 
viduals to provide accurate self-reports is well documented in many flelds (e.g., 
Nesbitt and Wilson 1977), and for many products. 

Actual, as opposed to self-reported, switching data has been reported for the UK 
(Goodhardt, Enrenberg and Chatfleld 1984), and showed cigarette brand switching 
between companies at 30 percent. Also, a 1989 survey of 2,000 consumers by Peter 
D. Hart Research Associates, cited by the Wall Street Journal in an October 19, 
1989 article, reported that 71 percent of smokers are "loyal to one brand" — ^thus in- 
dicating that 29 percent frequently switch brands. These flgures are not unlike 
those found for margarine, toothpaste and soup— also mature product categories. 
Switching between brands, irrespective of company, is probably over 50 percent and 
reinforces the validity of a brana share, not market expansion, strategy (Ehrenberg 

It is also important to note that cigarette companies not only use advertising to 
get consumers to switch to their brands, but they must also make sure that tneir 
present customers do not switch to other brands — the defensive aspect of promotion 
strategy (Schultz and Robinson 1982). 

Although the size of the industry's advertising and promotion expenditures ap- 
pears laiige, it is more appropriate to review it against other consumer package good 
industries. To put this in perspective, the advertising to sales ratio of the cigarette 
industi^ in the UJS. is 5.7 percent. This compares with 9.5 percent for the non- 
alcoholic beverage industry, 6.9 percent for can/frozen preserves, fruit and vegeta- 
bles, 9.4 percent for grain mill products, 6.9 percent for ice cream and frozen des- 
serts, and 7.7 percent for soap, detergent and toilet preparations and cleaners in the 
1989 calendar year (Schonfeld 1989). 

4, Level of Health Information and Smoking 

Extensive survey evidence (e.g., 1981 FTC Staff Report on the Cigarette Advertis- 
ing Investigation) indicates that both adults and youth have a very high awareness 
of, and belief in, the claimed health consequences of smoking. For example, a 1980 
study by Chilton Research Services ((Hilton 1980), commissioned by the Federal 
Trade Commission, had a nationally projectable sample that speciflcally captured 
the extent of information possessed by teens and young adults, and more impor- 
tantly, the relationship of that knowledge to current ana future predictors of smok- 
ing. iTie study used phone interviews to collect data from 1,211 teens and 407 
acmlts 29-31 years old. The results indicated that 90.6 percent of the teens and 93.6 
percent of the adults believed that smoking caused throat cancer. Very similar flnd- 
ings were reported for the relationship of cigarette smoking to heart disease (90.2 
percent of the teens, 90.7 percent of the adults), lung cancer (93.1 percent teens, 
and 92.1 percent adults) and effects on an unborn baby (90 percent teens or adults). 
A 1985 UJS. Department of Health and Human Services survey (U.S. Department 
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of Health and Human Services 1985) reported that between 71 percent and 83 per- 
cent of those 18 to 29 years old felt that smoking increased the chances of several 
very specific problems in pregnancy. That figure is no doubt higher today. 

liie Chilton report did report a lower level of reported knowledge about specific 
health information such as the allegation that 85 percent of lung cancer cases are 
caused by smoking (32.3 percent teens, 26.3 percent adults). However, the potential 
importance of havmg this level of knowledge of alleged smoking effects is very sus- 
pect. The report found no statistically significant association of specific knowledge 
to current smoking behavior, or to attitudes, values, or intentions to smoke in tne 
future. In other words, having the specific health knowledge supported in the Fed- 
eral Trade Commission staff report in 1981, bore no relationship to smoking behav- 
ior now or in the future (see Chilton 1980). Although questions can be framed to 
show lower levels of knowledge (for example, about additives), that does not mean 
that information will influence smoking behavior. I don't believe the research could 
support any other conclusion. 

Yet another study by Shor et al. (1980) looked at beliefs of college students about 
smoking and its claimed health effects. Smokers and nonsmokers held the same be- 
liefs on 9 out of 10 statements concerning cigarette smoking and health. While a 
difference was detected on one statement," both groups so strongly believed it that 
meaningful differences were not found. 

Finally, a 1985 Audits and Surveys Inc. study reported 99 percent of those polled 
'liad heard that cigarette smoking is dangerous." Just how pervasive must health 
information be? There simply is no support that salient health information about 
smoking is lacking in the general or youtn segments of the population. 

5. New and Larger Warnings Are Not Needed 

I worked on two cigarette advertising warning label studies while at the FTC. The 
first study by Walker Research, Inc. (1980) tested for the best wording ofpotential 
warning labels. Twelve different topics for disclosures were considered. Three dif- 
ferent versions for each of 12 different areas for disclosure were tested on 805 indi- 
viduals from various parts of the countiy. Each respondent chose the version "which 
made them think most about the effects of smoking on a person's health," or '^he 
most thoufl^t-provoking version." In total, the results of this study indicated no sig- 
nificant differences in tne way smokers and non-smokers viewed the warnings, thus 
demonstrating a lack of difference on how these two groups think about possible 
smoking related health effects. Respondent age also failed to show any association 
with their reaction to potential health warning on ads. 

The second study was a two part project fielded by Burke Market Research Inc. 
(Burke 1980). An initial series of focus groups were conducted to better understand 
the den-ee to which various segments of consumers (e.g., teens, women) had knowl- 
edge about smoking and health, and how they chose to use this information in their 
behaviors. Although this is qualitative, not quantitative data, it clearly showed that 
smokers were knowledgeable, and that they chose to smoke nonetheless. You can 
force information on consumers, but you can't effectively force them to use it the 
way you want them to. 

The second phase of the project involved testing the most understandable and 
compelling warning statements from the Walker study (Walker 1980), in several dif- 
ferent formats. For example, the arrow and circle format now used in chewing to- 
bacco ads was first tested (with a different warning) in this phase. The warnings 
and formats were put on existing cigarette ads and tested against the original (then 
present) Surgeon General's warning that ''cigarette smoking is dangerous to your 
health." 

The ads were put into a portfolio of print ads, then shown to each of 1228 re- 
spondents in six cities. The respondents were asked to recall the ads and warnings 
they could remember. 

One format was over twice the size of the then current rectangle. I believe the 
results of this experiment can help predict the effectiveness of increasing the size 
of the warning label on packages or cigarettes, 'he respondents failed to recall the 
larger format significantly more than the then current 50 oercent smaller rectangle, 
this is particularly noteworthy in that a new heart attaclc warning was placea in 
the new larger format. One would expect that a novel message (not unlike the new 
"addictive" warning suggested) would prompt more attention and be more memo- 
rable, but it was not. 

In my opinion, the research conducted on cigarette warnings while I was at the 
FTC demonstrates the ineffectiveness of what S. 1088 is attempting to accomplish. 



^''Smoking causes, contributes to and aggravates cardiovascular diseases, emphysema, bron- 
chitis, lung and other concerns, and a variety of other medical conditions." 
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fly requiring more prominent warnings. S. 1088 is either (1) attempting to make the 
public more aware of the warnings, and/or (2) attempting to change smokers' behav- 
ior. To the extent S. 1088 is attempting to increase public awareness, it is unneces- 
sary because the public is alreaay fullv informed. To the extent it attempts to 
change smokers' behavior, it fails to unaerstand the likely effect of warning labels. 
The FTC research clearly indicated that smokers are as aware and fully informed 
as non-smokers, yet they continue to smoke. I do not believe new or more prominent 
warning labels will diange the fact. 

CONCLUSION 

Although this biU may be well intentioned, many of the premises on which it is 
based cannot be validated. In fact, the most important assumptions about the influ- 
ence of promotion and health knowledge are not substantiated. 

The enective use of product warning labels reouires that the information provided 
is (1) salient to the decision-making processes of the product, (2) that it is not ade- 
quately known, and (3) best transmitted when the product is in hand, ready to be 
purdiased or used. Given these reasonable criteria, I do believe the warning rem- 
edies required in this bill will not affect snwking behavior. 



Prepared Statement of Prank Balistreri 

I am writing to express my opposition to Senate Bill S. 1088, the Tobacco Product 
Education ana Health Protection Act of 1991. I am Chief of Police in Waunakee, 
Wisconsixi, a suburb of Madison. I formerly served as President of the Dane County 
Chiefs of Police Association and 1 have served on numerous conmiittees for the Wis- 
consin Chiefs of Police Association. 

As Chief of Pblice in a suburban Midwest town, I see many different crimes com- 
mitted by all types of people — from first-time offenders to hardened criminals. While 
the crime rate in Waunakee may pale in comparison to that of other, larger cities — 
auch as Washin^n, D.C. — we still spend plenty of time pursuing individuals who 
l>reak the law, disrupt the common peace and damage lives and property. 

Since crime continues to escalate, law enforcement officials appreciate the helo we 
:xieceive from area businesses and citizens. Programs like '^Neighborhood Watch" nelp 
t:o deter crime and stop it from happening. As you may know, these crime watcn 
groups function strictly by the involvement and resources of local citizens and com- 
:munity organizations. 

That is the key — local action at the local level. We know our community and its 
needs. We work with our citizens to educate them about the laws so that they will 
^be in compliance with them. 

While S. 1088 would establish education programs concerning smoking, I believe 
the additional programs that would be created by this bill are unnecessary. There 
are a number of ongoing programs conducted by our local health oiganizations and 
our schools. From the standpoint of the police department, we work with businesses 
within our community to ensure that they are in compliance with laws concerning 
tobacco products — particularly prohibiting sales to minors. 

The state of Wisconsin has enacted laws to prohibit tobacco sales to minors and 
to limit their access to the product. For example, state law prohibits the placement 
of vending machines within 500 feet of a school. Additionally, the state requires re- 
tailers to post signs stating that it is unlawful to sell tobacco products to minors. 
This year, stores within Waunakee supplemented the requirements imposed by the 
state with a program entitled "It's the law," which was made available by the to- 
bacco industiy. 

It's the Law" is meant to provide information about laws on sales to minors. Like 
nei^borhood watch programs, it helps people — in this case kids and store clerks — 
to ODserve the law through heightened awareness. 

The program includes decals for the doors, cash registers and display cases, but- 
tons for employees to wear and a brochure that gives specific information about the 
state law and tips for checking identification. We feel it is a sood approadi to alert- 
ing both customers and sales clerks that this is the law in Wisconsin and must be 
ob^ed. 

While this program may not stop all sales to minors, it will certainly help in de- 
terring kids from trying to buy cigarettes and, hopefully, not smoking. Programs 
such as this allow law enforcement officers to spend more time on serious crimes, 
since we know that something is being done to heighten the awareness of the laws 
governing tobacco sales. 

While some of the goals of S. 1088 are certainly laudable, let's take a minute to 
look at the big picture. If you would ask your local police about the critical problems 
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Americans, including kids, are facing today — ^they would likely name murder, bur- 
glary, rape, domestic violence, child abuse and so on. There is a great need for more 
training for police officers, counseling for victims and their families and rehabilita- 
tion for convicted criminals, not to mention improving the situations in our prisons, 
jails and detention centers. 

It would suit me if not one more kid ever started smoking and no store clerk ever 
violated the law by selling cigarettes to minors. 

But Yd be a lot nappier knowing that our federal government was putting its lim- 
ited resources into programs that would make a difference in our society by reduc- 
ing crime and helping victims. 

1 long for the aay when I can write to vou and say that things out there are so 
placid that we could and should spend millions of taxpayer dollars on programs de- 
signed to reduce vou th smoking. But I can't do that. There are too many immediate 
damaging and life threatening situations that I, the men and women who work for 
me, and my fellow police oflicers across the country face for me to support spending 
money for programs that duplicate ongoing efforts. We need to accept voluntary el- 
forts — such as the "It's the Law" program — and those of our "neighoorhood watch" 
groups, which provide a valuable contribution to upholding the law in our commu- 
nity. 

The police force of Waunakee does its best to uphold the laws of the state of Wis- 
consin. However, our time as law enforcement ofncers doesn't allow us to focus on 
minor crimes that can be ''self-policed" bv area businesses. I support programs such 
as "It's the Law" that help to make both customers and store employees aware of 
the minimum age laws. 

I encourage the Senate to focus its efforts on programs that will have a more vital 
impact in protecting the citizens of Wisconsin and tnis country. 

Thank you veiy much. 



Prepared Statement of Rafael E. Vega 

I am writing to you today to voice my opposition to bill S. 1088 and to tell you 
about The Tobacco Institute's '^t's the Law" program. As the largest tobacco whole- 
saler in Las Vegas, I believe this is a worthwhile program in which all retailers of 
tobacco products should become involved. 

The Tobacco Product Education and Health Protection Act (S. 1088) would direct 
millions of dollars into pro-ams that inform and educate the public about tobacco 
use. I am opposed to the bill, not on the merits of its intent, but because I believe 
that the bill would establish programs that duplicate ongoing activities and author- 
ize the expenditure of funds on vet another ''oflice" in Washington. 

As an active member of the Hispanic Chamber of Commerce in Las Vegas, I am 
witness to many programs that are meant to assist businesses and the Hispanic 
community. Although the intent of many programs are worthwhile, it takes commit- 
ment by tnose directly involved to make them work. 

This is exactly why the ''It's the Law" program is a good one. it is being made 
available by the Tobacco Institute to all tobacco retailers at no charge. This program 
helps limit kids' access to cigarettes by helping the clerk behind the counter under- 
stand their responsibility for product sales. 

As a businessman who observes the retail industry and has witnessed its explo- 
sive growth and the growing pains that have come with it, I appreciate programs 
that come from within the industry, since they are directed to the manner in which 
businesses are run. "It's the Law is a good mechanism to educate retailers about 
state laws regarding tobacco sales. 

When I started out in this business, many or my customers were people who 
owned their own stores and worked behind tne counter themselves. They were fa- 
miliar with the laws of their community and probably knew just about everyone who 
walked through the door. 

But that is not the case today. Franchising has changed the face of the industry. 
Owners typically don't work in their stores, and must rely on a management net- 
work to oversee their employees. Since high turnover is common in the retail indus- 
try, employers are constantly hiring and training new employees. 

The Tobacco Institute's "It's the Law" materials are helping to bring order to at 
least one aspect of employee training. The program brochure explains tne minimum 
age for purchasing cigarettes and the penalties for violating the law. It also offers 
tips on now to verify the age of someone trying to purchase cigarettes, and what 
to do in confrontational situations. 

And as a constant reminder to the retail clerk and the customer, signs for the 
store, stickers for the check-out counter and buttons for the employees are available. 
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^i'he message remains constant — "It's the Law! We Do Not Sell Tobacco Products to 
ir'ersons Under 18." 

Vega Wholesale is trying to do its part to see that our retail accounts comply with 
X^evada's laws on cigarette sales to underage youth. As a parent, Pd like to encour- 
WLge other parents to talk to their children about this law, and why they should obey 
it. I hope that by working together we can succeed in encouraging our children to 
'wait until they are adults before making — what we all know are — adult decisions. 
I believe the "It's the Law" program is solid and sound, and has already proven 
to be eflective. When private industry acknowledges a problem, looks for solutions 
and gives its program away — at no cost to taxpayers — I think that's positive leader- 
ship, and we need more of it. 
Thank you. 



Prepared Statement of Wes Ball 

On behalf of the Tennessee Grocers Association, I urge the Subcommittee to reject 
S. 1088, "The Tobacco Product Education and Health Protection Act." The programs 
that would be established by this bill are similar to activities already in place. I am 
writing to tell vou about the cooperative efforts that are being taken by the retail 
community and the tobacco industry to inform and educate our employees and cus- 
tomers al>out state minimum age laws pertaining to the sale of tooacoo. These ac- 
tivities are part of an ongoing elTort by tne Tennessee Grocers Association in its pro- 
gram, "When To Make The Sale,* run in coi\ju notion with "It's The Law" to curb 
youth access to adult products. 

Smoking is an adult decision. No one believes children should smoke. I think we 
all agree that retailers have a responsibility to their conununities to do their part 
to ensure that children don't smoke. Tennessee's grocers recognized this responsibil- 
ity and instituted a program called "When To Make The Sale to educate merchants 
about tobacco and alcohol laws and how to enforce them. Last year. The Tobacco 
Institute launched a more expansive nationwide effort to address this issue as it re- 
lates to tobacco. Even though we already had a program,' we saw the benefits of The 
Institute's "It's The Law" program, and Fm proud to say that we are a cosponsor. 
Simply put, "It's The Law educates retailers and their employees about state 
laws governing tobacco sales, and "When To Make The Sale" gives them the tools 
tx> educate their employees and customers about those laws. Through these pro- 
crams, retailers, store clerks, parents, and children across the country are getting 
tne message that state laws don't permit tobacco sales to minors. 

Our association and other regional groups have undertaken to address youth ac- 
cess to tobacco products. However, prior to the introduction of "It's The Law," most 
retailers didn't nave help in tackling the problem. In many cases, even the most 
well-intentioned businesses either weren't aware of the specifics of the law, weren't 
sure of the proper procedures to verify customer age, or weren't explaining the to- 
bacco laws to their employees. 

This national program gives every retailer in the country access to assistance in 
understanding and observing the law. My organization has distributed 35,000 
"When To Make The Sale" materials to our 739 members. An order form for free 
"It's The Law" kits was distributed to our entire membership. These kits include 
descriptions of their state's laws regarding tobacco sales, tips on how to verify the 
age 01 customers, and support materials, including store signs, stickers, and lapel 
buttons. These materials are available — free of charge — to any retailer who sells 
cigarettes. That means various businesses across the country, such as gas stations, 
restaurants, convenience stores, groceiy stores, and drug stores, cannot only become 
aware of the law, but also can take extra measures to educate their employees and 
customers. 

In addition to providing educational and support materials, "It's The Law" focuses 
on employee training and acknowledgment. This component of the program is essen- 
tial, because no matter how much material is distributed or how many signs are 
posted, unless sales clerks understand the laws and their responsibilities, these laws 
cannot be effective. 

As this program grows and the use of program materials increases, visible uni- 
formity against youth smoking develops. In some communities, the familiar blue 
and orange signs springing up in retail stores signal the message — loud and clear — 
"It's The Law: We Do Not Sell Tobacco Products to Ptersons Under 18." That's an 
iniportant message, and every day more retailers are sending it. 
Thank you. 

["When To Make the Sale," provided by the Tennessee Grocers Association may 
be found in the committee files.] 
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Senator Ford. Thank you, Mr. Whitley. Ms. Richards. 

STATEMENT OF BRENDA RICHARDS, PRINCIPAL, SHAED 
ELEMENTARY SCHOOL, WASHINGTON, DC 

Ms. Richards. Good morning. My name is Brenda Richards. I 
am principal at Shaed Elementary School in Washington, DC, a po- 
sition I have held for 4V2 years. I have served as a teacher and ad- 
ministrator in the Washington, DC, school system for 21 years. 

I am here today as an officer of the Family C.O.U.R.S.E. Consor- 
tium, an organization established for the with the support of the 
Tobacco Institute to discourage children from smoking. Although 
we receive an honorarium for serving on the consortium, I am not 
being paid to testify before you today. I am here because we believe 
the subcommittee should be aware of the good and important work 
of our organization. 

As a member of the consortium, I am among educational profes- 
sionals and organizations actively engaged in finding ways to dis- 
courage children from smoking. The consortium is 1 year old. But 
in the short time it has existed, I have been pleased by a number 
of things I would like to share with you today. First, the industry 
seems genuinely interested in using the techniques which we, as 
educators, believe will result in fewer children taking up smoking. 
The tobacco industry sought us out and has followed every rec- 
ommendation that we, as a group, have made. And we know from 
experience that it is all too often futile to simply tell youngsters not 
to do something. We need to open the lines of communication in 
order to assist children in making wise decisions. 

It is clear that children set much of their information and much 
of their motivation from other youngsters. But while they may not 
admit it, children truly do look for adults around them to help 
them make wise decisions. 

The consortium's proCTams focus on the adults who are respon- 
sible for supervising and loving children every day; parents, grand- 
parents, guardians, whoever might be the head of the household, 
as well as professionals, teachers and counselors, who deal with 
youngsters daily. 

The problem is not that children need to be told about smoking. 
A recent survey reported that two-thirds of the high school stu- 
dents surveyed think smokine is as dangerous as using heroin, co- 
caine, or crack. The real problem as we see it is that despite these 
warnings, young people continue to succumb to peer pressure and 
smoke to impress their friends. 

I have another observation that I would like to share with you. 
Shaed Elementary School, where I serve as principal, is in one of 
the most challenging neighborhoods here in Washington, DC. Not 
too long ago police officials announced that they had identified or- 
eanizea gangs, known as crews, operating in some of our neighbor- 
hoods. We have been dealing with these gangs for the past few 
years. 

Every day on their way to and from school the boys and girls 
who attend our school walk by gang members, some with weapons. 
We have had drive-by shootings and murders within blocks of our 
schools. We have had a 10-year-old come to school with a loaded 
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pistol. Many of our children, unfortunately, come from homes 
where one parent, at least one parent, is incarcerated. 

We cannot imagine what sort of tragedies lie ahead for our chil- 
dren. I know that the police do the best they can and certainly so 
do we. I wish however, that all we had to worry about was whether 
those children smoke cigarettes. I wish I could see a lot more effort 
on the part of our city councils. State governments, and the Con- 
|ress to help us on the problems that are killing our youngsters be- 
fore they even get a chance to experience being an adult. 

In the meantime, the Family C.O.U.R.S.E. Consortium, working 
with the tobacco industry, is aggressively and intelligently trying 
to discourage kids from smoking. Our work is directed at parents 
and other adults responsible for educating and nurturing children. 

Helping to promote and distribute this booklet, Tobacco, Helping 
^outh Say No," is our first venture. Ten prominent educators 
lielped write and refine the booklet. I hope you will take die time 
t;o read it. If you do, you will see that it provides specific, realistic 
t^echniques for parents to communicate with their children. 

As an educator, I appreciate the fact that this booklet manages 
to make practical, understandable use of ideas developed by social 
scientists over the years. 

No matter how good it is, a booklet must find its way to the peo- 
ple who need it. Since its publication last year more uian 175,000 
copies have been distributed to American households, educators, 
clergy, therapists, juvenile justice officials, and civic leaders in 
every State and territory. This demand is in part in response to ad- 
vertisements in major consumer magazines which reach millions of 
households. But it is also getting out through word of mouth and 
other more individual efforts to promote it. 

With our support an upcoming issue of Classroom Connections 
will address the importance of self-esteem as parents and children 
face difficult decisions such as smoking. 

We have had 'Tobacco: Helping Youth Say No" translated into 
Spanish to reach parents who primarily communicate to their chil- 
dren in Spanish. And in connection with this effort, we recently 
asked Rafael Valdivieso of the Hispanic Policy Development Project 
to serve on the consortium. In the coming year, Mr. Valdivieso will 
head a consortium team to develop materials for Hispanic and 
Latino families. 

While we placed an emphasis on printed materials since they are 
easy to distribute and share, we well know that people get much 
of the information by hearing others. With that in mind, we formed 
a speakers' bureau to reach out to parents, PTA's, business and 
civic groups, and further discuss family communication topics. We 
are now developing workshop presentation materials and identify- 
ing potential audiences. 

By the joint efforts of many talented and concerned individuals 
and organizations brought together by the tobacco industry, we 
hope to make real progress in discouraging youngsters from smok- 
ing and improving family communication and parental involvement 
in the process. Thank you, and I would be happy to answer ques- 
tions. 

(The prepared statement of Ms. Richards follows:] 
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Prepared Statement of Mrs. Brenda Richards 

Mr. Chairman, my name is Brenda Richards. I am principal of the Shaed Elemen- 
tary School in Washington, t).C., a position I have held for the past four and one- 
half years. I have served as a teacher and administrator in the Washington, D. C. 
school system for 21 years. I am a member of the Board of Trustees of Trinity Col- 
lege here in Washington and a parent as well as an educator. 

I am here today as an officer of the Family C.O.U.R JS.E. Consortium, an organiza- 
tion established with the support of The Tobacco Institute to discourage children 
from smoking. Although we receive an honorarium for serving on the Consortium, 
I am not being paid to testify before you. I am here because we believe the Sub- 
committee shoula be aware of the good and important work of our organization. 

As a member of the Consortium, I am among education professionals and organi- 
zations actively engaged in finding wavs to discourage children from smoking. The 
Consortium is a year old. But in tne short time it has existed, I have been pleased 
by a number of things I would like to share with you today. 

First, the industiy seems genuinely interested in using the techniques which we, 
as educators, believe will result in fever children taking up smoking. The tobacco 
industry sought us out and has followed every recommendation that we, as a group, 
have made. 

Let me summarize a few of the techniques we believe should be used to discour- 
age children from smoking. 

We know from experience that it is all too often futile to simply tell youngsters 
not to do something. We need to open the lines of communication in order to assist 
children in making wise choices. 

Furthermore, basic values and skills are developed at a young age. The children 
in my elementary school are already at the point in their lives when they havie 
made important choices. 

It's clear that children get much of their information and most of their motivation 
from other youngsters. But while they may not admit it, children truly do look to 
adults around them for guidance. 

Anyone having responsibility for children knows that it is veiy difficult to commu- 
nicate effectivelv witn a 10-year old, much less change his or her mind. Educating 
children is a full time job and it starts at home, continues in school, synagogue or 
church and ends in the home. 

The Consortium's programs focus on the adults who are responsible for super- 
vising and loving chil(b^n everyday: parents, grandparents, guardians — whoever 
might be the head of the household — as well as professionals — ^teachers and coun- 
selors — who deal with youngsters daily. 

Children hear again ana again that smoking is harmful. That message comes 
from a variety of sources and is hammered home from preschool on. I oiien hear 
about children lecturing their parents about smoking. I am aware of one case where 
a little boy snatched a cigarette from his grandmother's mouth. 

The problem is not that children need to be told about smoking. A recent survey 
reported that two-thirds of the hi^ school students ^urveved think smoking is as 
dangerous as using heroin, cocaine or crack. The real problem as we see it, is that 
despite these warnings, young people continue to succumb to peer pressure and 
smoke to impress their friends. 

Mr. Chairman, Parents and other adults responsible for children want help to find 
the right words and the right times to speak to them. The Consortium's programs 

Frovide just that sort of help to begin a dialogue on important subjects. Personally, 
believe that these same techniques will help parents discourage their children 
from experimenting with more that just tobacco. 

I have another observation that I would Like to share with you today. Shaed Ele- 
mentaiy School, where I serve as principal, is in one of the more challenging neigh- 
borhoods of Washington, D.C. Not too long ago, police officials announced that they 
had identified organized gangs — known as "crews'* — operating in some neighbor- 
hoods. We have been dealing with crews for the past few years. Every day on their 
way to and from school, the boys and ffirls who attend Shaed Elementary walk by 
gang members — some with weapons. We have had drive-by shootings and murders 
within blocks of our school. We have had a 10-year old come to school with a loaded 
pistol. Many of our children come from homes where at least one parent is incarcer- 
ated. 

Yes, I am saddened when I see a child with a cigarette in his or her mouth, and 
I do what I can to put a stop to it. But my priorities are, by necessity, elsewhere. 
Many of my students are hungry and sometimes scared by neighborhood violence. 
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We cant even imagine what sort of tragedies lie ahead for them. I know that the 
police do the best they can and so do we. I wish all I had to worry about was wheth- 
er they smoked cigarettes. 

Mr. Chairman, we as a consortium support efforts to disoourase children from 
smoking. In my opinion, advertising is certainly not the culprit. Kids are going to 
buy what they want and buy things that are never advertised. But I wish I could 
see a lot are effort on the part of city councils, state governments and the Congress 
to help us on the problems that are killing our kids oefore they even get a chance 
to experience being an adult. 

In the meantime, the Family C.O.U.R.S.E. Consortium, working with the tobacco 
industry, is aggressively and intelligently trying to discourage kids from smoking. 
And, the techniques used to discourage smoking can go a long way toward address- 
ing other issues. Our work is directed at parents and other adults responsible for 
educating and nurturing children. 

Helping to promote and distribute this booklet (show copy) Tobacco: Helping 
Youth Say No," is our first venture. Ten prominent educators helped write and re- 
fine the booklet. I hope you will take the time to read it. If you do, you will see 
that it provides specific, realistic techniques for parents to communicate with their 
children. 

As an educator, I appreciate the fact that this booklet manages to make practical, 
Understandable use of ideas developed by social scientists over the years. 

No matter how good it is, a booklet must find its way to the people who need it. 
Since its publication late last year, more than 175,000 copies have oeen distributed 
^-o American households, educators, clergy, therapists, juvenile justice officials and 
ciivic leaders in every state and territoiy. This demand is in part in response to ad- 
vertisements in major consumer magazines, which reach millions of households. But 
^t is also getting out through word of mouth and other, more individual efTorts, to 
:S>n>mote it. 

While the Consortium believes that the booklet speaks effectivelv to most of 
America's families, the members also feel that the Consortium could be more re- 
sponsive to disadvantaged and minority segments of the population or single parent 
liouseholds. With that challenge, we have undertaken several projects to address the 
needs of those groups. I would like to share some of the highlights of those projects 
with you. 

One of our members is Milton Bins, who represents the Council of the Great City 
Schools as deputy director. The Council was rounded in 1961 and today represents 
50 large, urban public school districts in 20 states, responsible for some 5.2 million 
students. 

As vou know, schools today must accommodate first-generation American children 
with backgrounds ranging from Cambodian and Colombian to Iranian, Korean, Rus- 
sian and Mexican — in addition to the poor and minority urban populations they 
have served for decades. Our project with the Council seeks to help the parents of 
these diildren sort though the many complexities of American culture and contrib- 
ute more to their youngsters' education and development. 

With our support, the Council is establishing a resource center to help urban dis- 
tricts share the best existing approaches on problems as important as student 
health and family involvement. We also have supported a team of experts who have 
visited four cities — New York, New Orleans, Denver and Oklahoma City — to help 
public school stafT assess and refine existing programs. 

The Consortium's chairman is Sandee Boese, former president of the California 
State Board of Education. Ms. Boese currentlv publishes a magazine called ''Class- 
room Connections," which serves as a textbook supplement and helps teachers deal 
with contemporary issues. 

With our support, an upcoming issue of "Classroom Connections" will address the 
importance of self esteem as parents and children face difficult decisions such as 
smoking. 

Youngsters with low self esteem — and many disadvantaged children have low self 
esteem — can make poor choices. The publication features examples of people who 
have overcome obstacles to succeed. The magazine will be custributed initially 
through social service agencies and education groups in Ms. Boese's home state of 
California with hope of national distribution. 

We have had "Tobacco: Helping Youth Say No" translated into Spanish to reach 
parents who primarily communicate to their children in Spanish. And in connection 
with this effort, we recently asked Rafael Valdivieso of the Hispanic Policy Develop- 
ment Project to serve on the Consortium. In the coming year, Mr. ValcQvieso will 
head a Consortium team to develop materials for Hispanic and Latino families. 



Digitized by VjOOQIC 



44 

Another of our members, Mike Duda. a Presbyterian minister, runs two homes 
north of Boston for troubled teenagers. Rev. Duda is finding out how our materials 
work within his program and how tney might be used by family therapists. 

While we have placed an emphasis on printed materials smce they are easy to 
distribute and share, we well know that people get much of their information by 
hearing others. With that in mind, we formed a speakers' bureau to reach out to 
parents, PTAs, business and civic groups and further discuss family communication 
topics. 

We are developing workshop presentation materials and identifying potential au- 
diences. 

Mr. Chairman, not all of our projects are on a large scale. For example, over the 
summer I recruited students, parents, grandparents, older siblings, local college stu- 
dents and neighborhood artists to paint a mural at Shaed Elementary. The Consor- 
tium provided thepaint and supplies. Those who participated provided the inspira- 
tion and talent. The result? A great mural of zoo animals for evervone to enjoy, 
teamwork and improved communication among children and adults. The title is ''We 
Strive for Peace and Harmony." 

We have much more under way. We are working with churches, individual schools 
and parents among others. Next year, we want to reach out more aggressively to 
the professional community, and see how all of our various tools wone together in 
a community. 

By the joint efforts of many talented and concerned individuals and oiiganiza- 
tions — brought together by the tobacco industry — we hope to make real progress in 
discouraging kids from smoking and improving family communication and parental 
involvement in the process. Thank you and I would be happy to answer questions. 

Senator Ford. Thank you. 

STATEMENT OF DR. LLOYD D. JOHNSTON, PROGRAM DIREC- 
TOR AND RESEARCH SCIENTIST, INSTITUTE FOR SOCIAL RE- 
SEARCH, UNIVERSITY OF MICHIGAN, ANN ARBOR, MI 

Dr. Johnston. Thank you Senator Ford, and members of the 
committee. I appreciate this opportunity to testify on the bill. I 
would like to comment on this bill from two perspectives. First, as 
a social scientist who has spent 20 years studying drug abuse of 
all kinds, including tobacco use, among America's young people. 
Second, as a memoer of the National Commission on Driig-Free 
Schools which recently issued its report to the President and the 
Congress. 

As a social scientist I have directed the ongoing surveys of Amer- 
ican high school and college students often referred to as the Na- 
tional High School Senior Survey. We have now completed some 17 
national surveys and have come to the disturbing conclusion that 
levels of cigarette smoking among American youngsters began to 
stabilize nearly a decade ago and have not changed since. 

Despite declines in use among adults as a result of more quitting 
smoking, despite enormous shins in smoking in the population at 
large, oespite the enactment of a host of laws and regulations and 
practices regarding smoking, and despite a downturn in the use of 
almost all illicit drugs and alcohol among young people, smoking 
rates among them have remained high and stable at about the 
same rate they were a decade ago. 

The proportion of high school seniors who report current smoking 
is exactly the same in the class of 1990 as it was in the class of 
1981, 29 percent. The proportion who are currently daily smokers 
in 1990 is down onlv 1 percentage point since 1981. Put succinctly, 
in recent years we have made very little or no progress toward re- 
ducing smoking rates among our young people and this, after all, 
represents the initiation rate for smoking, since nearly all use was 
initiated in this age range. 
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Nearly one-third of our students are current smokers by their 
senior year, nearly one-fifth are daily smokers and many of the 
lig^t current smokers will convert to heavy consumption rates in 
the year after high school. Based on the experiences of older co- 
horts, it is easy to project that hundreds of thousands of this year's 
graduating class will die prematurely of smokine-induced disease 
as a result of the smokine patterns and tobacco addictions so manv 
of them have established as children and adolescents. After all, 
based on current smoking rates in the population, the Surgeon 
General estimates that nearly 500,000 Americans now die pre- 
maturely every year as a result of smoking. 

We have no lai^er, more preventable or more unnecessary health 

{>roblem in America today. I believe we attend so little to this prob- 
em for the simple reason that all of this carnage occurs with a 30- 
to 40-year timelag from the time when most smokers begin to 
smoke. 

If the death and disease our youngsters are signing up for by be- 
ginning a smoking habit at these early ages were to occur within 
just a few years of their initiation, this issue would be viewed as 
a national emergency of the first order. It would make Chernobyl 
pale by comparison. However, the lengthy timelag has allowed us 
to treat is as less than the catastrophic phenomenon that it is, and 
to go about business as usual. As a parent, as a citizen, and as a 
scientist, I find this morally reprehensible. In this context, I find 
the measures proposed in the current bill to be absolutely minimal. 

Now, putting on my hat as a member of the National Commis- 
sion on drug-free schools, I can tell you that many of the specific 
provisions in the bill are consistent with the specific recommenda- 
tions of that Commission. 

In its year of hearings around the country, the Commission was 
impressed with the unanimity found amone its hundreds of wit- 
nesses that cigarettes needed to be included in the Nation's drug 
prevention programs, partly because of the damage they wreak di- 
rectly on the health and longevity of the user, partly because of the 
early age at which decisions leading to a lifetime of drug depend- 
ence on nicotine are made and encouraged, and partly because of 
the fact that cigarette smoking tends to precede and be very 
strongly associate with the use of the illicit drugs, something Con- 
gressman Synar has already alluded to. 

In its final report, the Commission concluded that tobacco adver- 
tising has been so massive and so heavily aimed at youth that 
there was, at a minimum, a need for a substantial offsetting or cor- 
rective media campai^ encouraging nonuse. This, I should add, 
was a compromise position. The majority — the great majority of the 
citizen members or the Commission — ^felt that tobacco advertising 
should be declared illegal altogether. 

The National Information Program, as it is called in the present 
bill, is consistent with the thrust of this recommendation that there 
be a counteradvertising effort, though I would note that its scale, 
which is $50 million in the first year, absolutely pales in compari- 
son to the multibillion dollar effort of advertising and promotion 
that die industry undertakes every year. 

Certainly, the failure of American young people to reduce their 
smoking levels in the past decade speaks volumes to the need for 
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our increase in such activities aimed at discouraging them from 
smoking. The success of the National Media-Advertising Partner- 
ship for a Drug-Free America in discouraging illegal drug use gives 
me reason for optimism about the potential of such a campaign as 
proposed here. 

A number of the regulatory provisions in the bill are also highly 
consonant with the findings and recommendations of the Commis- 
sion, in particular the one repealing the Federal preemption of 
State and local restrictions on tobacco advertising wit}i regard to 
the location of stationary outdoor advertising and local transit ad- 
vertising. 

There is no practical way to prevent children from the youngest 
ages on from seeing these public placement advertising efforts, 
such as billboards, transit and bus signs, and point-of-purchase ad- 
vertising. The proposal goes part way to allowing the State and 
local governments to take this into account in their regulations. I 
wish it had included point-of-purchase advertising as well. 

The proposed new Surgeon General's warning in the bill — ^"Smok- 
ing is adaictive. Once you start, you may not be able to stop." — ^is 
particularly salient for young people, and it was also specifically 
recommended by the Commission. 

We find that most teenagers who are regular smokers believe 
they can auit and, further, believe that they will quit within 5 
years. Sadly, when we follow them up, 5 or even 8 or 10 years 
later, the great majority of them are still smoking. It is essential 
that young people understand the dependence-producing nature of 
nicotme before they become dependent. Most of the seniors who 
smoke, by the way, tell us they have already tried to quit and have 
been unsuccessful. 

In conclusion, as someone who looks at the drug-using behaviors 
of young people and frequently thinks of the tragedy of their early 
addictions and their foreshortened lives, I find this bill to be a very 
modest, though well-reasoned response to this national tragedy. 

Thank you. Senator. 

[The prepared statement of Dr. Johnston follows:] 

Prepared Statement of Dr. Lloyd D. Johnston 

Mr. Chairman and members of the committee^ I appreciate this opportunity to 
testify on the bill before you, the Tobacco Product and Health Education Act of 
1991. I would like to comment on this bill from two perspectives: first as a social 
scientist who has spent twenty years studying all forms of drug abuse, including to- 
bacco use, among American young people, and second^ as a member of the National 
Conunission on Drug-Free Schools, wnich recently issued its final report to the 
President and to Congress. 

As a social scientist, I have directed the ongoing surveys of American high school 
and college students, often referred to as the National High School Senior Survey, 
since 1975. This series has been conducted by the University of Michigan's Institute 
for Social Research, where I am a Program Director, under a series of research 
grants from the National Institute on Drug Abuse. We have now comoleted some 
seventeen national surveys and have come to the disturbing conclusion tnat the lev- 
els of cigarette smoking among American youngsters began to stabilize nearly a dec- 
ade ago; previously there had been a drop in use among student smokers of rouffhly 
one-quarter to one-third. Despite declines in use among adults as the result of in- 
creased emitting rates; despite the normative shifls against smoking in the popu- 
lation-at-large; despite the enactment of a host of restrictive laws, regulations, and 
practices regarding smoking; despite a downturn in the use of most illegal drugs as 
well as alcohol, todav smoking rates among American youngpeople remain stable 
and high — at about the same rate as they were a decade ago. The proportion of high 
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school seniors who report current smokinff (defined as any cigarette smoking in the 
past 30 days) was exactly the same in the class of 1990 at it was in the Class of 
1981 (29.4 percent). The proportion who were current daily smokers in 1990 (at 19 
percent) is down onW one percentage point since 1981. Put succinctly, in recent 
years we have made fittle progress toward reducing smoking rates among our young 
people. 

Nearly a third of our students are current smokers by senior year, nearly a fifth 
are current daily smokers, and many of the light current smokers will convert to 
heavier consumption rates in the first year after hidi school (Johnston, (yMalley, 
& Badiman, 1991). Further, the picture for the age conort as a whole is even worse, 
since smoking rates are particularly high among nigh school dropouts, who are not 
covered in our surveys. 

Based on the experiences of older cohorts, it is easy to project that hundreds of 
thousands of this yearns graduating class will die prematurely of smoking induced 
disease as a result of the smoking patterns and tobacco addiction so many of them 
have establi^ed as children and adolescents. After all, based on current smoking 
rates in the population, the Suiigeon General estimates that nearly 500,000 Ameri- 
cans die prematurely eadi year as a result of smoking. We have no laiiger or pre- 
ventable or unnecessary health problem in America today. I believe we- attend so 
little to the problem for the simple reason that all of this carnage occurs with a thir- 
ty-to forty-year time lag from tne time most smokers begin to smoke. If the death 
and disease our youngsters are signing up for by be^nning a smoking habit at these 
eariy ages were to occur within a few years, this issue would be viewed as a na- 
tional (emergency of the first order. It would make Chernobyl pale bv comparison. 
However the lengthy time lag has allowed us to treat it as less tnan the cata- 
Btroi>h]c phenomenon that it is, and to go about business as usual. As a parent, as 
A. citizen, and as a scientist. I find this morally intolerable. In this context, I find 
t^e measures proposed in tne current bill to be minimal, considering the scale of 
tJie problem. 

Putting on my hat as a member of the National Commission for Drug-Free 

Schools for a moment, I can tell you that many of the specific recommendations in 

't^he bill are consistent with the findings of that (I!oinmission. In its year of hearings 

curound the country the Commission was impressed with the unanimity found 

mmong its hundreda of witnesses that cigarettes needed to be included in the na- 

'tion's drug prevention programs, partly tecause of the dama^ they wreak directlv 

«n the health and longevity of the user, partly because of tne early age at which 

decisions leading to a lifetime of drug dependence on nicotine are being made and 

encouraged, and partly because of the fact that cigarette smoking tends to precede 

and be veiy strongly associated with the use of the various illegal drugs. The role 

of cigarette smoking in involving >pung people in the use of illegal cmigs is one 

whicn the Commission took very seriously. 

In its final report entitled "Toward a Drug Free Generation: A Nation's Respon- 
sibilitv,* the Commission concluded that tobacco advertising had been massive and 
heavily aimed at youth, and therefore, there was at a minimum a need for a sub- 
stantial offsetting or corrective media campaign encouraging non-use. This, I should 
add, was a compromise position — the majority of the citizen members of the Com- 
mission felt that tobacco advertising should be declared illegal altogether, but were 
willing to support the lesser consensus position that a vigorous educational cam- 
paign to tnr to balance the messages sent by the industry to young people was justi- 
neo. The national information program** included in the present Dill is consistent 
with the thrust of this recommendation, though I would note that its scale ($50 mil- 
lion dollars in the first year) pales in comparison to the industry's more than three 
billion dollars spent annually on advertising and promotion. Certainly the failure of 
American young people to reduce their smoking levels in the past decade speaks vol- 
umes to the neea for our increase in activities aimed at discouraging their smoking. 
The Commission also made a number of recommendations for consideration at the 
state and community levels for policies and programs which would help to discour- 
age smokinff among young oeople (see Part V of the Commission report). The fea- 
ture of the Dill calling for "Moael State Leadership Incentive Grants would be an 
excellent mechanism through which the Federal government can encourage and fa- 
cilitate such initiatives. 

Creating a Center for Tobacco and Health within CDC to cany out these pro- 
grams certainly seems a minimal structural response — affain the launching funds 
($25 million) are very modest. The Commission had hoped that the public informa- 
tion campaign would be run by a non -governmental organization committed to dis- 
couraging smoking, so we had reservations about whether an agency inside of gov- 
ernment would have the political freedom to conduct an appropriately vigorous cam- 
paign against tobacco use or whether they will be muted oy the never ending lobby- 
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ing by the tobacco industry. Nevertheless, I believe the eflbrt should be tried and 
that safeguards to protect the Center from such untoward influence should be con- 
sidered. 

A number of the regulatory provisions in the bill are also highly consonant with 
the findings and recommendations of the Commission — in particular the one repeal- 
ing the federal preemption of state and local restrictions on tobacco advertising with 
regard to the location of stationery outdoor advertising and local transit advertising. 
As I have indicated, the Commission felt that advertising plays a mcgor role in en- 
couraging young people to smoke and favored strong action to control, counter, or 
eliminate it. There is no practical way to prevent children from the youngest ages 
on from seeing public placement advertising such as billboards, transit and bus 
signs, and point of purchase advertising. This proposal goes part way toward allow- 
ing the state and local governments to take this into account in their regulations. 
I only wish it included point of purchase advertising displays, as well, since children 
are perpetually exposed to it in grocery stores, drug stores, convenience stores, etc. 

The proposed new Surgeon General's warning label in the bill, "Smoking is addict- 
ive. Once you start, you may not be able to stop," is particularly salient for young 
people. We find that most teenagers who are regular smokers believe that they can 
quit, and further, believe that Uiey will have quit within five years. Sadly, when 
we follow them up five years later, the great majority of them are still smoking. It 
is essential that young people understand the dependence-producing nature of nico- 
tine before they become dependent. Many of the seniors who smoke, by the way, tell 
us that they have already tried to quit and have been unsuccessful. 

With regard to the in-school education features of the bill, they are highly consist- 
ent with specific recommendations of the National Commission, including adding to- 
bacco to the provisions of the Drug Free Schools and Communities Act of 1986. The 
members of the Commission came to believe strongly, as did the majority of those 
providing testimony to us, that a comprehensive drug free strategy for American 
young people has to include the legal drugs, which are generally illegal for children 
to buy and use. If concern about health consequences is one of the migor deterrents 
to most forms of drug use — and my colleagues and I have marshalled considerable 
evidence to show that it is — ^how can we provide a credible message to youngsters 
in school about the health consequences of the illegal drugs while conveniently ig- 
noring the most dependence-producing and most damaging one of all, nicotine? We 
are not being straight with these youngsters, and many of them realize and point 
out the hypocrisy, which undermines our credibility in the effort to prevent illicit 
drug use. At least as bad is the fact that many youngsters still are not getting the 
message on the dangers of cigarette use itself, with roughly a third of our graduat- 
ing seniors (32 percent) saying that they do not see a great risk to the user of smok- 
ing one or more packs of cigarettes per day. Further, this statistic has declined only 
slightly since 1980 (when it was 36 percent). 

While the schools are only one institution through which we socialize and educate 
our children, it is clear that they can and should do more to prevent tobacco use 
in this exceptionally vulnerable population. The provisions in the bill regarding in- 
school education help to move us in this direction. 

In sum, as someone who looks at the drug using behaviors of young people and 
frequently thinks of the tragedy of their young addictions and foreshortened lives, 
I find this bill to be a very modest, though well directed, response to this national 
tragedy. 

Mr. Chairman, I would request to submit into the record my written testimony, 
which contains a few relevant tables and charts from our most recent research 
monograph. Thank you. 

The tables which follow are taken directly from Johnston, L.D., CMalley, P.M., 
and Bachman, J.G. ''Drug Use Among American High School Students and Young 
Adults, 1975-1990 (Vol I). Rockville, MD: National Institute on Drug Abuse, 1991. 
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FIGURE 9F.— TRENDS IN UFETIME, ANNUAL, AND THIRTY-DAY PREVALENCE OF VARIOUS 

DRUGS (ALL SENIORS) 
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Senator Ford. Thank you very much. Mr. Bell. 
STATEMENT OF DAVID BELL, PRESmENT, BOZELL* INC. 

Mr. Bell. Thank you, Mr. Chairman. My name is David Bell. I 
•^tm the president of Bozell, Inc., the 14th largest advertising agen- 
cy in the United States. My agency is a member of the American 
^Association of Advertising Agencies, and I am the immediate past 
chairman of the American Advertising Federation. 

Today, I testify on behalf of the Freedom to Advertise Coalition, 
which mcludes those two organizations as well as the Magazine 
Publishers of America, the Association of National Advertisers, the 
Point of Purchase Advertising Institute, and the Outdoor Advertis- 
ing Association of America. 

Incidentally, Senator, I was with 135 AAF advertising profes- 
sionals in Lexington, KY, who send not only their greetings but 
their support for this committee holding these hearings. 

Senator Ford. That is a message from heaven. [Laughter.] 

Mr. Bell. As I will describe later, S. 1088 has a specific impact 
on the outdoor advertising industry. I ask permission to submit for 
the record a written statement of the Outdoor Advertising Associa- 
tion of America that describes that industry's voluntary efforts to 
remove advertisements of all products illegal for sale to minors 
which are either intended to be read from or which are situated 
within 500 feet of established places of worship, schools, or hos- 
pitals. 

Senator Ford. Without objection, that statement will be included 
in the record in full. 

Mr. Bell. I would like to describe the specific impact S. 1088 
would have on advertising rights, and I would like to describe the 
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way advertising of mature products works, but first I feel com- 
pelled to share a sense of personal frustration. 

Bozell does not have aiw tobacco accounts, so I do not appear 
here as a representative of the tobacco industry, but I am here as 
an advertising leader who is tired of hearing tnat the information 
that advertising produces causes all of society s woes. 

There are more than 60 bills pending in Congress which would 
restrict advertising rights in some way. Senator Kennedy wants to 
ban tobacco ads. Senator Thurmond and Congressman Joe Ken- 
nedy want to further restrict truthful alcohol ads. Congressman 
Moakley's bill would restrict truthful health claims in food ads, and 
Congressman Sikorski and Senator Lautenberg think truthful envi- 
ronmental claims must be restricted. 

To be sure, each of these Members each have noble goals. They 
enjoy the support of interest groups like those here today who be- 
lieve that proposals will help solve unique societal problems. Be- 
cause their issue is unique, they argue that advertising restrictions 
just this once will do no irreparable damage to the first amendment 
protection of commercial free speech. 

Unfortunately, they ignore two fundamental problems. The first 
is that censorsnip is addictive. It is not just this once. Once you 
start, censorship is easy to continue and nearly impossible to stop. 

The second is the cause. The proponents simply ignore cause, 
and the fact that the vast body of evidence demonstrates that ad- 
vertising restrictions will not solve the problems they seek to ad- 
dress. 

S. 1088 contains two specific threats to advertising. First, section 
2758 would repeal Federal preemption of State or local regulation 
of tobacco advertising on billboard or transit vehicles. This provi- 
sion would encourage States and literally thousands of counties, 
cities, and local municipalities to restrict truthful tobacco advertis- 
ing^ 

Frankly, 2758 is an exercise in double discrimination. The lan- 
guage purports to regulate advertising because of its content, and 
as Professor Neubome will testify, laws which infringe speech be- 
cause of its content risk violation of the first amendment. Also, 
2758 singles out billboard and transit media, and that kind of tar- 
geted censorship is still censorship and still unacceptable. 

Second, section 2757 would amend the Federal Cigarette Label- 
ing and Advertising Act to eliminate preemption of State common 
law claims based on the specious charge that the current federally 
mandated health warnings in cigarette advertisements are inad- 
equate. 

I am not a lawj^er, but it appears clear that 2757 would permit 
State courts and juries across the country to decide that existing 
health warnings fail to warn consumers. If so, hundreds of different 
courts could hamstring manufacturers by requiring their own indi- 
vidual advertising warnings. The resulting patchwork of 
nonuniform warning requirements would create a de facto ban on 
all national advertising of legal tobacco products. 

The result: We would certainly expect to see reduced brand com- 
petition, but we would not expect reduced consumption. Tobacco is 
a mature product category. It is mature because of the extraor- 
dinarily high consumer awareness. Because of that awareness, ad- 
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vertising in the category is designed to, and has the effect of, either 
maintaining market share or seizing it from a competitor. 

Perhaps to bring it closer to home, tobacco advertising is not un- 
like poHtical advertising. Fewer people smoke, and unfortunately 
fewer people vote, despite the fact that advertising expenditures for 
both categories has risen. 

When the Senators running for reelection design their advertis- 
ing for next year's election, the message will seek to convince vot- 
ers who vote to vote for them. In the same way that no Senator 
can spend to reach category nonvoters, no tobacco company can 
spend to reach category nonusers, and in the same way that Sen- 
ators will not spend to reach underage voters, tobacco companies 
do not spend to reach underage consumers, and the same holds 
true for other mature or declining product categories, including 
heavily advertised ones like soap, toothpaste, diapers, auto tires, 
and cosmetics. 

In closing, Mr. Chairman, the Freedom to Advertise Coalition is 
pleased that this committee is exercising its jurisdiction in this 
hearing today, and we trust that the members of this committee 
understand tnat restricting advertising will not solve tobacco and 
health issues and that they pose serious threats to the marketing 
of legal products to qualified consumers under the Constitution it- 
self 

Thank you. 

[The prepared statements of Mr. Bell and the Outdoor Advertis- 
ing Association of America follow:] 

Prepared Statement of David Bell 

Thank you, Mr. Chairman. My name is David Bell. I am the President of Bozell, 
Inc., the 14th largest U.S. advertising agencv. My asency is a member of the Amer- 
ican Association of Advertising Agencies and I am tne immediate past Chairman of 
the American Advertising Federation. Today I testify on behalf of the Freedom to 
Advertise Coalition, whicn includes the two associations just referenced, as well as 
the Magazine Publishers of America, the Association of'^ National Advertisers, the 
Point of Purchase Advertising Institute, and the Outdoor Advertising Association of 
America. 

As I will describe later in mv testimony, S. 1088 has a specific impact on the out- 
door advertising industry. I ask permission to submit for tne record a written state- 
ment of the Outdoor Advertising Association of America which describes that indus- 
try's voluntary eflbrts to remove advertisements of all products illegal for sale to mi- 
nors which are either intended to be read from, or situated within 500 feet of places 
of worship, schools and hospitals. 

I woula like to describe the specific impact S. 1088 will have on advertising rights, 
and I would like to describe the way advertising of mature products worics. But first 
I feel compelled to share a sense of personal frustration. 

Bozell currently does not have any tobacco accounts. So I do not appear here as 
a representative of the tobacco industry. But I am here as an advertising profes- 
sional who is tired of hearing that advertising causes all of society's woes. 

There are more than 60 bills pending in Congress which would restrict advertis- 
ing rights in some way. Senator Kennedy wants to ban tobacco ads. Senator Thur- 
mond and Congressman Joe Kennedy want to further restrict truthful alcohol ads. 
Congressman Moakle/s bill could restrict truthful health claims in food ads. And 
Congressman Sikorski and Senator Lautenberg think truthful environmental claims 
must be restricted. 

These members and others each have noble goals. They enjoy the support of inter- 
est groups, like those represented here today, who believe the proposals will help 
solve a unique consumer crisis. Because their issue is unique, tney argue that ad- 
vertising restrictions— just this once — will do no irreparable damafle to the First 
Amendment protection of commercial free speech. Unfortunately, tney ignore two 
fundamental problems. First, a vast body of evidence demonstrates that Mvertisin^ 
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restrictions simply will not solve she problems their proponents seek to address. 
Second, censorship is addictive. Once you start, you may not be able to stop. 

S. 1088 contains two serious threats to advertising. First, Section 2758 would re- 
peal existing preemption of state or local regulation of tobacco advertising on bill- 
boards or transit venicles. This provision would encourage states and literfuly thou- 
sands of counties, cities and otner local municipalities to restrict truthful tobacco 
advertising. 

Section 2758 constitutes an exercise in double discrimination. The language 
purports to refl[ulate advertising because of its content — ^tobacco product promotion. 
As Professor Neubome has testified, laws which infringe speech oecause of its con- 
tent risk violation of the First Amendment. Second, Section 2758 singles out bill- 
board and transit media for disparate treatment. Censorship is no less unacceptable 
just because it is targeted. 

The second threat to advertising ri^ts is contained in Section 2757. That section 
would amend the Federal Cigarette Labeling and Advertising Act to eliminate pre- 
emption of state common law claims based on the alleged inadequacy of the feder- 
ally mandated health warnings in cigarette advertisements. 

Now I am not a lawyer, but it appears clear to me chat Section 2757 would permit 
state courts and juries across the country to decide that the existing federally man- 
dated health warnings fail to warn consumers sufHciently. If so, myriad courts could 
require manufacturers to include difTerent warnings in their advertisements. The re- 
sulting multiplicitv of non-uniform warning requirements could create a de facto 
ban on all national advertising of tobacco products. 

What will be the result of these advertising restrictions? Perhaps reduced brand 
competition, but not reduced consumption. Advertisers of tobacco products operate 
in a ''mature" product market. Mature products possess hi£^ consumer awareness 
of the existence of the product category. In such a market, advertising is designed 
and has the efTect of bunding and maintaining market share. 

Instructive similarities exist between the marketing of tobacco products and poli- 
ticians. Advertisers for both products operate in a flat or declining market — fewer 
people smoke and, unfortunately, fewer people vote, despite the fact that advertising 
expenditures for both are rising. Wthen Senators Holiings, Ford, McCain, Kasten 
and others design their spots for next yearns election, the message will seek to en- 
sure that the voters who vote, vote for you, not that more people should vote. The 
same holds true for tobacco or any other mature product category, including heavily 
advertised products like soap, razor blades, diapers, automobiles and cosmetics. It 
is inefficient to spend advertising dollars to increase the overall size of a market 
as opposed to building a focused market share. 

In closing, Mr. Chairman, the Freedom to Advertise Coalition is pleased that the 
Senate Commerce Committee, which exercises proper jurisdiction over advertising 
and commerce issues, has convened this hearing today. We trust that the members 
of this committee understand that advertising restrictions will not solve the tobacco 
and health issue, and that such restrictions pose serious risks to the marketing of 
legal products to qualified consumers, and to the Constitution. Thank you for the 
opportunity to testify. 



Prepared Statement of the Outdoor Advertising Association op America 

Mr. Chairman, I am Ruth Seffal, Executive Vice President of the Outdoor Adver- 
tising Association of America. The Association represents approximatelv 150 stand- 
ardized billboard companies which own approximately 80 percent of tne standard- 
ized billboards in the United States. 

The OAAA opposes Section 2758 of S. 1088 which would repeal the federal pre- 
emption of state and local regulation of tobacco advertising with respect to bill- 
boards and transit advertising. This provision is designed to encourage the estab- 
lishment of a crazy-quilt of regulations on the state and local level and is simply 
an attempt to impose a de facto ban on cigarette advertising on billboards and tran- 
sit. 

In his testimony before this Committee, Professor Neubome has explained that 
such measures constitute a clear infringement upon First Amendment ri^ts. On a 
practical level, it is insupportable to suggest that a ban on outdoor and transit ad- 
vertising would have an appreciable impact on cigarette consumption. Much has 
been made in the testimony supporting uiis measure that billboaras should be sin- 
gled out for a selective media oan. But no one can believe that a selective media 
ban on billboard advertising would change cigarette consumption. 

Billboard and transit advertising may seem a convenient first taroet for those who 
support the total prohibition of protected speech regarding these lawful products. 
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But in reality. Section 2757 simply diverts state and local resources and energy 
from concrete public education programs which do contribute to informed choice by 
consumers in txiis and other areas. 

The outdoor advertising industry has already unilaterallv withdrawn thousands 
of billboards from use in the dissemination of cigarette ana tobacco advertising. In 
1990, the OAAA adopted a Code of Practices which established exclusionary zones 
precluding tobacco and alcoholic beverage advertising within 500 feet of schools, 
places of worship and hospitals. 

To date, more than 20,000 billboards have been voluntarily withdrawn for use in 
the dissemination of messages for these products. In addition, OAAA has adopted 
the international children's symbol tx> identify billboards that are "off-limits" to any 
adult product or service. The decals contribute to the effectiveness of this program 
b^ serving to alert both community members and industry billposters that Uiese 
siffns are m exclusionaiy zones. If a citizen or a local watchdog group sees an adult 
aa in the wrong area, they can alert the billboard companv, whose name is always 
on the structure. They can also call the company if a oecai is not posted in the ap- 
propriate area. 

Tiiere has been broad public acceptance for this program. Self regulation is work- 
ing in our advertising medium and our members believe in this proffram. 

As an example, witnin two months after its adoption, two of our largest members, 
Gannett Outdoor Group and Patrick Media Group, had tagged approximately 9,000 
billboard faces in 41 markets. Smaller companies have reported compliance as well. 
Lamar Advertising, which operates in many medium sizea markets in the Southeast 
has placed decals on over 1,800 billboard faces and also reports 100 percent compli- 
ance. 

Mr. Chairman, we believe that we are off to a good start, and we intend to effec- 
tively monitor this program and continue to contnoute to its voluntary implementa- 
tion. 

At the beginning of this school year, I sent out a letter to all our companies re- 
minding them to Observe the voluntary program and to chedc that there was no slip- 
page over the summer. 

in adctition, our chairman has appointed a committee headed by one of our Asso- 
ciation oflicers, which, as part of its responsibilities, will monitor the program and 
encourage our members' fiiil participation. 

Self-regulation has been criticized as being weak and ineffective. I believe it can 
work when an industry's leadership is committed and vocal, as ours is. 

Selective media bans have not eliminated cigarette usage in the past and the cur- 
rent proposal to ban cigarette advertising on billboards is simply not going to 
achieve tnat result either. 

Section 2757 raises both a practical and constitutional dilemma for the Congress. 
First, it is a hi^ly dubious proposition that government action can effect chan^ 
in cigarette consumption patterns through the imposition of selective advertising 
bans. And the law doesn't aflbrd the Congress latitude to experiment in this man- 
ner. By contrast, the outdoor advertising industry has responded to community con- 
cerns throu^ voluntary actions which have dramatically confined the dissemination 
of cigarette advertising in this one medium. Our program has been effective in re- 
movmg tobacco ads in exclusionary areas and by reducing the overall number of to- 
bacco ads in urban areas. There is simply no valid legal oasis or policy support for 
the draconian selective censorship proposed in this bilL 

Senator Ford. Thank you very much, Mr. Bell. I will have a 
question or two for a witness or two and then turn it over to my 
colleagues. 

Mr. Whitley, first I want to commend the industry for the steps 
it has taken in recent years to ensure that smoking is an adult cus- 
tom. One of those steps, and I corrected Congressman Synar, has 
been to support States setting a minimum age of 18 for cigarette 
sales. You aid not have mucn time to elaborate on that in your 
opening statement, but can you give the committee some specific 
examples of action you have taken in this regard and what kind 
of success that the institute has had? 

Mr. Whitley. Thank you, Mr. Chairman. As I indicated in both 
my written statement and my oral statement, we do support State 
laws in all States to set a minimum age of 18 for cigarette sales 
in those States that do not already have it. As I also mentioned, 
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last year, with our support in every instance, nine States changed 
their States to limit minors' access to cigarette vending machines 
and to change the voting age. 

As I indicated, there were some States, including yours, Senator, 
whose legislatures did not meet this year. We will be pressing in 
all of those States for an 18-year-old minimum, and we will expect, 
by the time legislatures have met, that we will have the 18-year 
minimum in all States. 

In addition to that, as I said, we have entered into agreements 
with retail associations in every State which now has 18 as a mini- 
mum age, and I would again call your attention to the board, there, 
showing the type of material that we are making available free (^ 
charge through those associations to literally millions of retail to- 
bacco dealers. 

They have large, prominent stickers that we ask them to put on 
the counters, on cash registers, the kind of stickers that can be put 
on the shirt of a person at the point of sale, pointing out that it 
is the law that they do not sell cigarettes, tobacco proaucts, to per- 
sons under 18. That is a reminder to the clerk who is selling the 
products, it is a reminder to those who seek to buy the product, 
and we think this program is working well, that it nas been very 
successful. 

I also mentioned, Mr. Chairman, that we have gpreatly restricted 
sampling activities. They are almost nonexistent now. We do send 
some samples through the mail, but only when we have received 
a written request for those and a certification that the person re- 
questing the sample is 21 vears of age and is a smoker. 

So, we believe that we have gone a long way, and we are going 
to continue to support this proCTam. 

Senator Ford. Thank you, Mr. Whitley. 

The provisions of the 1984 Comprehensive Smoking Education 
Act requires the manufacturers to provide the Secretary of HHS 
with a list of tobacco additives with important restrictions to en- 
sure the confidentiality of trade secrets. 

As I remember, the purpose of that provision was to provide 
HHS with the information they needed to do studies on the poten- 
tial health risk of tobacco additives. Has HHS done any studies 
that indicate tobacco additives are posing a health risk, and if not, 
then there is a real question as to whether HHS needs this author- 
ity. 

Mr. Whitley. Mr. Chairman, under the provisions of the act that 
you cited, we have provided to the Secretary of HHS for the last 
5 years a complete list of all the things that are added to cigarettes 
to enhance flavor and aroma. HHS has had that for many years. 
Approximately a year or so ago we had a supplemental request 
from the Secretary for some quantitative information. We re- 
sponded by return mail and assured him that information would be 
forthcoming. 

In addition, we assured him that anv other information that he 
might like to have about additives would be available, that our sci- 
entists would be available for conferences and discussions. The only 
thing that we object to, Mr. Chairman, is brand-specific quan- 
titative information about additives, because that is what makes 
cigarettes different. 
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That is a trade secret. We do not want to provide that, but we 
are perfectly wilHng to provide, and we have provided, a great deal 
of information — ^all that has been requested on additives — and, hav- 
ing had that for 5 years, the Secretary has never eiven any indica- 
tion that any more was needed. In fact, he testified before the Ken- 
nedy committee in the last Congress tnat we had been responsive 
to all of his requests for information about additives, so we do not 
think there is any need for anything different. 

Senator Ford. Mr. Whitley, a couple of quick ones here. As you 
know, the Federal Trade Commission currently has authority over 
the disclosure of tar, nicotine, and carbon monoxide ratings for 
cigarettes. To my knowledge, FTC has not indicated that this sys- 
tem is not working, nor have any sought changes in it. How would 
shifting this authority to HHS affect the industry? 

Mr. WHITLEY. Witnesses for the Federal Trade Commission have 
testified in the House that the current system is working well. 
They have closed down the laboratory they were operating, and the 
reason is, there is one operated by the Tobacco Institute that to- 
tally duplicates all their facilities. They keep a Federal monitor 
there on the premises at all times. They use those results. They are 
being published — the results on tar and nicotine are being pub- 
lished in advertisements as the FTC has directed. They have not 
asked for any additional authority, and again there is no reason to 
believe that accurate information is not being provided. 

Senator Ford. As you know, in addition to reviewing provisions 
of this bill that fall within the jurisdiction of this committee, we 
are trying to assess the impact this bill will have on interstate com- 
merce. Could you please tell the committee what the impact would 
be on the tobacco industry in general, with specific examples where 
possible? 

Mr. Whffley. Clearly, Mr. Chairman, in those areas where you 
have differences in taxes and that sort of thing there is a great 
deal of running back and forth across State lines to purchase ciga- 
rettes. Certainly when you market a product in every Middlesex 
village and town in this Nation, you need completely uniform ad- 
vertising requirements, you need completely uniform labeling re- 
quirements. 

We do not think we need a national minimum sales age. We do 
support, and as I have testified earlier we support strongly the 
minimum ages at the State level, but bill S. 1088 would establish 
a national minimum age of 18 and of course that impacts on inter- 
state commerce. 

So do the model State programs in S. 1088 and the enforcement 

Provisions in 1088 would directly impact on interstate commerce. 
0, we believe that other than the — if you want to call it that, edu- 
cational provisions of S. 1088, virtually everything in it is within 
the jurisdiction of this committee and not the Labor Committee. 

Senator Ford. Let me go to Ms. Richards for a moment. Ms. 
Richards, you have a unique opportunity, I guess, to work closely 
one on one with the tobacco industry. Some have discredited and 
dismissed the industry's Helping Youth Say No campaign as a cyni- 
cal attempt to get tobacco advertising in the hands of children. 
Have you found the industry for this campaign to be a sincere and 
honest stated purpose of discouraging children from smoking? 
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Ms. Richards. Sir, I have found them to be totally honest. They 
have allowed the consortium to be independent in their thinking. 
My colleagues and I have discussed these type of allegations, and — 
all of us are very busy people. Aside from doing our jobs we all be- 
long to other types of activities, and we certainly would not be in- 
volved if we did not believe that there was some honest effort being 
made on the part of the industry to stop that. I would not be in- 
volved, sir. 

Senator Ford. That is a pretty good statement of support. 

From your perspective — and I guess you could call it in the 
trenches, where you are, and it is almost a war out there, not nec- 
essarily for smoking cigarettes, but other things. What would you 
say is the greatest health threat to our children today, and now 
should Government respond to that problem? 

Ms. Richards. Right now, sir, from where I sit, in the neighbor- 
hoods that I serve, the greatest health threat seems to be hard-core 
drugs, violence, and the accompanying aggression and frustration 
that seems to come with that. I am an elementary school principal, 
but I am near junior and senior highs. I get to meet with my col- 
leagues, and our continuing concern is the violence and the kinds 
of aggression, teenage pregnancy, not smoking. Hard-core drug use, 
yes, but not smoking. 

Senator Ford. Mr. Bell, let me ask you a question. The cigarette 
manufacturers' voluntary code prohibits advertising in publications 
directed at readers under age 21 or on billboards within 500 feet 
of schools or playgrounds. 

Further, models must be at least 25 years old, and hopefully look 
at least that old. Tobacco ads cannot use sports celebrities or depict 
smokers as athletes, and ads cannot suggest that smoking is essen- 
tial to social prominence, success, or sexual attraction. 

Although you stated that you did not have any tobacco accounts, 
are you aware of the industry's code and can you comment on 
whether the advertising industry believes tobacco manufacturers 
take it seriously? 

Mr. Bell. First, I would comment on my awareness of the code. 
I think the industry believes tobacco manufacturers take it seri- 
ously — I think the comment specifically regarding Congressman 
Synar's suggestion that the use of cartoon characters is an entice- 
ment for young people to start smoking. 

I think we have plenty of cases in our industry, starting with 
Metropolitan Life Insurance, where the life insurance is not sold to 
children and yet uses the Snoopy characters. I do not think Owens- 
Coming Fiberglass is sold to children, yet they use the Pink Pan- 
ther character. I do not think too many children choose Embassy 
Suites for their overnight sleep-outs and yet Garfield the Cat has 
been a spokesperson for Embassy Suites for some time. 

It is the industry's belief that the tobacco industry take those 
regulations quite seriously and is adhering to them. 

Senator Ford. Mr. Bell, the Canadian experience is often used 
as an example by the proponents of advertising restrictions to 
make a case for more advertising restrictions in the United States. 

It is my understanding that earlier this year the court, in Que- 
bec, overturned a 3-year tobacco ad ban, rejecting the claim fliat 
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an ad ban would affect consumption. Is this consistent with your 
experience in the industry? 

Mr. Bell. Yes, as a matter of fact, the Canadian experience 
which was, quite simply, the most comprehensive case studv of the 
subject using the same documentation and issues that will be used 
by the proponents of this bill, after 13 months of the court case, 
28 expert witnesses and over 30 studies being studied, 2 finding^ 
occurred. 

One is that a tobacco ban, and not a de facto ban, but in that 
case a real ban, has no appropriate place in a democratic society, 
and second, there is no linkage between advertising of legal tobacco 
products to qualified consumers and consumption. 

Senator Ford. I think you may have referred to this in your 
statement. This will be my last question to the panel, I say to my 
colleagues. 

Section 2758 of this bill partially repeals the Federal preemption 
on State regulation of tobacco advertising. What would be the prac- 
tical impact of this provision on the advertising industry? 

Mr. Bell. The practical impact of that provision would be to pro- 
vide a de facto ban on the advertising of tobacco products. 

Senator Ford. Thank you, Mr. Bell. Senator Grorton. 

Senator Gorton. It is your view, Mr. Bell, if we allow States to 
ban advertising, they will ban advertising? 

Mr. Bell. It is our view that opening it up to the various munici- 
palities, counties and cities, to decide what the warnings are and 
to decide whether or not the federally mandated health warnings 
are indeed warning will create a circumstance that will make it im- 
possible to advertise on a national basis. 

Senator Gorton. As I understand it and my notes here, the sec- 
tion on the preemption of State and local regulation of tobacco ad- 
vertising allows State and local governments to enact restrictions 
on outdoor and transit advertising only. 

Is it your view that many of them would do so, all of them would 
do so? 

Mr. Bell. I cannot speak for the various municipalities and what 
they might or might not do. We believe that it is, will, in fact, cre- 
ate a ban because of the varying restrictions around. We certainly 
think that the restriction itself violates the first amendment provi- 
sions and it discriminatory to the billboard and transit advertisers. 

Senator Gorton. You do not believe that this is something that 
it is appropriate to trust the people of States and municipalities to 
make themselves? This is too difficult or too impossible a decision 
to let people make for themselves? 

Mr. Bell. I think we have already decided that the regulation 
of tobacco products is a Federal matter and have taken steps in 
that regard, starting with the banning of television advertising to 
the warning statements, et cetera. We believe that it belongs as a 
Federal matter and not an individual municipality matter. 

Senator Gorton. So, the people of Seattle or the people of the 
State of Washington should not be allowed to make this decision, 
it is too important, it is too national? 

Mr. Bell. I think it is a Federal decision, yes, and has been. 
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Senator Gorton. What other products are there the advertising 
of which we, the control over advertising which we preempt com- 
pletely at the Federal level? 

Mr. Bell. There are none, but there are also none that have to- 
tally banned television advertising and required the kind of 
warnings on the products and in the advertising that tobacco prod- 
ucts do. 

Senator Gorton. We do not ban television advertising of hard 
liquor? 

Mr. Bell. For hard liquor, yes, but not for beer and wine. 

Senator Gorton. Dr. Johnston, as all of you know, we have only 
a part of this bill in this committee, those elements dealing with 
labeling and advertising, and there are roughly four sections to it; 
preemption of product liability, lawsuits, preemption of State and 
local regulation of advertising, a warning requiring larger warning 
labels and a new warning label. 

If you had to pick the importance of those in discouraging the 
use of tobacco in order, how would you rank them? 

Dr. Johnston. Well, my personal belief, and it certainly came to 
be the belief of the majority of the Commission members, is that 
advertising is a very, very potent tool despite disclaimers from the 
relevant industries here. If you spend $3.25 or $3.5 billion a year 
to massage the consciousness of young people from the age 2 on up, 
when they can see point of purchase and roadside and other kinds 
of publicly visible advertising, then it eventually affects their atti- 
tudes and longer term, their behaviors. 

So, I would say that — counteradvertising, is that part of what 
you listed? 

Senator Gorton. No. I am just listing what is in the bill at the 
present time. The repeal of the preemption of State and local 

Dr. Johnston. I think that repeal of the preemption is very im- 
portant. That permits the reduction of exposure of young people in 
environments where you simply cannot differentiate exposure to 
young people from exposure to older people. When you look at what 
the industry actually does, despite* the protestations of innocence, 
and what we found in the Commission, is that the industry's list 
of advertising proscriptions has been treated as a list of prescrip- 
tions. They place that advertising heavily in magazines which 
reach young people and underage people. The models may be 25, 
but their appearance, their clothing, their accoutrements, and their 
activities are appropriate for somebody who is in their mid-teens. 

The Joe Camel was clearly an eflFort to take an older person's cig- 
arette and make it a younger person's cigarette, because its user 
population was dying off. So, I think the fact is, advertising (a) is 
powerful, (6) is massive, and (c) has been aimed at children. 

There is a reason for that. If you get a brand loyalty at an early 
age, you have that customer for most of their life in most cases, 
^d so the individual company has great motivation to go after 
younger and younger people to get the first crack at that brand loy- 
alty. 

Senator Gorton. So, you would rank further controls over adver- 
tising as No. 1 on your priorities? 



Digitized by VjOOQIC 



63 

Dr. Johnston. Advertising is a kev issue. It is more important 
than labeling, in my opinion. Although labeling is important, espe- 
cially the one about the dependence-producing qualities of tobacco. 

Senator Gorton. Mr. Whitley, I am going to give you the oppor- 
tunity to answer that question from the opposite perspective. I 
know which one of these elements that Mr. Bell regards as the 
worst. But in your case, I do not. From the point of view of carrying 
on your business as a legal business, whicn of the four provisions 
on the Federal Cigarette Labeling and Advertising Act is the most 
onerous? 

Mr. Whitley. Well, that is a difficult question to answer. Sen- 
ator. We regard all of them as onerous and particularly anything 
that bears on advertising and singles out legal product for treat- 
ment that is not accorded other legal products. 

The fact is, despite the testimony you have heard this morning, 
that in a number of countries around the world that do not have 
any cigarette advertising, the rate of smoking among adolescents is 
higher than it is in this country. 

So, the argument that the market is created or expanded by ad- 
vertising is not borne out by empirical evidence anywhere. In fact, 
the Surgeon General's own report has admitted that. 

So far as the label is concerned, if the purpose of the label origi- 
nally and now is to warn the public that the Federal Government 
believes there is a health risk associated with smoking, that warn- 
ing is out there. As I said in my oral statement and my written 
statement, there is not any kind of message in the contemporary 
American experience that is out there to the extent that this is and 
as specifically. 

On the matter of an addiction label, we think that is absolutely 
the wrong word. It trivializes the great risk of hard drugs and be- 
sides, according to the General Surgeon's own data, 40 million 
Americans, almost one-half of those who ever smoked, have quit, 
90 percent without any outside help. 

Senator Gorton. Mr. Whitley, is it your position or the position 
of the tobacco industry that cigarette smoking is not addictive? 

Mr. WnrrLEY. Well, we certainly admit in the industry the exist- 
ence of a number of epidemiological studies that have established 
statistical associations between tne use of tobacco products and cer- 
tain diseases. Now, we do not agree with all of the assumptions 
that the General Surgeon and a lot of health professionals have 
drawn from those statistical associations. 

Senator Gorton. So, it is your view that such a warning label 
would be factually erroneous? 

Mr. Whitley. Yes. 

Senator Gorton. Smoking is not addictive? 

Mr. Whitley. Well, you get into semantics, of course, Senator. 
But the word "addiction" to the typical American is something that 
he associates with hard drugs. The American Psychological Asso- 
ciation does not even use the term any more, because they say it 
does not have specific meaning. 

But the typical American associates that with hard drugs. And 
to say to a teenager, you can experiment with cigarettes, cocaine, 
crack, heroin, all with about the same degree of risk, is the wrong 
message. 
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There has been testimony by people like Dr. Blau, that we have 
submitted today, that if you say to someone who is smoking and 
who might decide he would like to quit, 'Well, you cannot quit be- 
cause you are addicted." 

And he says, well, "I cannot quit because the Surgeon General 
tells me I am addicted and if you are addicted to something, you 
cannot stop." So, we think addiction, the word "addiction," is the 
wrong word and sends the wrong message. 

Senator GtORTON. I take it. Dr. Johnston, you disagree. 

Dr. Johnston. Oh, I disagree completely. Of course, this has 
been the position the industry has taken in its liability suits. When 
you look at the drugs that we think of as classically addictive 
drugs, heroin, cocaine, crack cocaine, the fact is that many people 
quit without treatment. 

The fact that some people are able to quit does not mean the 
drug does not have enormous dependence producing potential or 
addictive potential, if you will. And the fact is, when I look at our 
data, two-thirds of our young people who have tried crack do not 
use it any more. 

When I look at cigarettes, something on the order of one-half of 
those people who have tried it still use it. So, the transition rate 
from trying the drug to using it on a chronic ongoing basis in large 
Quantities is the highest for cigarettes compared with all of the 
drugs we look at, higher than heroin, higher than crack. 

Senator Gorton. Thank you, Mr. Chairman. 

Mr. Bell. Mr. Chairman, two quick statements. 

One is the ban on alcoholic beverages, distilled spirits, is a vol- 
untary one. It is not a law. Tobacco is the only one. I misspoke. I 
apologize. 

Senator Ford. I might also say tobacco voluntarily went off tele- 
vision before the law was passed. 

Mr. Bell. Second, Dr. Johnston has said repeatedly that billions 
of dollars' worth of tobacco messages have been targeted at chil- 
dren. And I do not believe we have evidence that that is the case 
at all. Targeting requires the purchase of specific media aimed at 
children, of which there are an abundance, out which there no to- 
bacco ads in those publications. 

Senator Ford. Thank you, ladies and gentlemen. We appreciate 
your testimony today. 

And as the chairman said, we will hold the hearing open for 2 
weeks for any additional comments. There may be some questions 
also submitted in writing. We ask you to respond to those. 

Senator Ford. The next panel is Mr. Alan Morrison, director of 
Public Citizens Litigation Group, Prof Burt Neubome, professor of 
law. New York University School Law, Sgt. Bruce Talbot, 
Woodridge Police Department, Dr. Ron Davis, M.D., on behalf of 
Coalition on Smoking or Health, and Mr. Alan Slobodin, I hope 
that is right, president. Legal Studies Division, Washington Legal 
Foundation. 

We are trying to hold, we all have to get out of here, the banking 
bill is up. And some of our colleagues are going to other meetings. 
And we would like to hold your testimony to 5 minutes. 

Mr. Morrison, you may go first. We did not get your written 
statement. We dia all the rest of them, but will we nave that? 
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Mr. Morrison. Yes, Mr. Chairman. As I explained to your staff 
I was only asked to testify on Tuesday afternoon. It was impossible 
for me to prepare it before then. I will submit a written statement. 

Senator Ford. That will be fine. You may proceed. 

STATEMENT OF ALAN MORRISON, DIRECTOR, PUBUC CITIZEN 
UTIGATION GROUP, WASfflNGTON, DC 

Mr. Morrison. First I want to begin by making two points clear 
about my testimony today. 

The first is that I have been actively involved in a number of the 
first amendment cases that led to the recognition by the Supreme 
Court that commercial speech is entitled to first amendment pro- 
tection. In particular, I argued the Virginia Citizen Consumer 
Council case and others as well. 

Second, I am actively involved in the litigation over the meaning 
of the current Federal preemption provision in the Cigarette Label- 
ling Act. I filed an amicus brief in the Supreme Court of the United 
States urging that the present law does not preempt the brin&png 
of common law and statutory actions for damages in the CippUone 
case, which is now before the Court. 

I first want to address section 2757 which is the clarification of 
preemption. As I mentioned before, I truly believe that this is a 
clarification of existing law and that the tobacco industry has no 
legitimate basis for claiming that the present law preempts suits 
for damages. I say that because the first thing is, the tobacco in- 
dustry never asked for a preemption of damage claim. The Con- 
gress never gave it to them, never mentioned it. And third, it pro- 
vided no Federal substitute for an important State right. 

Be that as it may, it is entirely appropriate for the Congress to 
clarify its intent one way or the other. I believe that the intent is 
correctly clarified here as it was with the Smokeless Tobacco Act. 
Indeed, as soon as the tobacco industry made known its belief that 
smoking damage suits were preempted by existing Federal law for 
cigarette products, the Congress immediately took steps in the 
Smokeless Tobacco Act to ensure that the industry did not make 
such spurious claims there. That provision has worked very well 
for the smokeless tobacco law, and I believe it would work very 
well for the Federal law governing cig^arette labeling as well. 

There is, in my view, no constitutional issue with regard to this 
and no policy in favor of preempting State laws. All that would be 
required, if this provision became clarified as the existing law, is 
that juries around the country could, if they found the evidence jus- 
tifying the verdict, award money damages. There would be no 
warning label requirements, no affirmative requirements of any 
kind. 

Senator Ford. Let me ask you something. 

In my opening statement I asked that we stay out of that tort 
question. 

Mr. Morrison. This is the preemption issue, sir. 

Senator Ford. I understand. But you are getting into the tort li- 
ability. In light of the pending case at the Supreme Court, I am not 
trying to be smart aleck with you this morning, we have been 
asked not to discuss that in the committee this morning because 
it is before the Supreme Court. And I am revealing to you and I 
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hope that you would yield to my wishes and the committee's wishes 
and those that suggested that we stay away from it. 

I am not a lawyer, therefore I have a lot of trouble understand- 
ing what you say anyhow. So, if you would accommodate me on 
that, I would be grateful to you, Mr. Morrison. 

Mr. Morrison. I would like to do that. Senator, but I do not 
think some of the other witnesses have accommodated you in that 
regard. They have spoken about the ban, that this would have an 
effect that would require differing advertisements in different 
States around the country. It seems to me to be demonstrably not 
the case, and I thought I ought to say that in response to what was 
said here. 

But I will go on to the next section. Senator. 

Senator Ford. Thank you very much, Mr. Morrison. 

Mr. Morrison. I want to turn to section 2758 of the bill, which 
is the partial repealer of certain preemption provisions. 

First, I want to note that this is a considerably narrower version 
than the partial preemption repealer in S. 1883, which has pre- 
viously been debated in the Senate. Indeed, I note that the Amer- 
ican Civil Liberties Union, which at one time opposed that provi- 
sion, is no longer in opposition to it. 

That provision has three separate elements which raise in mv 
view no constitutional question. They are entirely questions of pol- 
icy: Should the Congress insist upon its dominant role in this area 
or should it not? 

The first amendment, of course, cannot be overruled by Coneress 
and nothing in the bill purports to do that. The recognition of the 
first amendment consideration seems to be appropriate, but unnec- 
essary. 

Now there are three parts to this partial repealer and I think it 
would be helpful to deal with them separately. 

The first deals with the allowance of local laws on the sale and 
distribution of tobacco products, including vending machines and 
free samples. It is my opinion that the present law does not pre- 
empt those kind of activities by the States anyway. If the State of 
Washington wanted to ban the giving out of free cigarettes to any- 
one, in particular to children, there is nothing in the present law 
that would forbid it. 

But I see no harm in clarifying that law to make absolutely cer- 
tain that the States can do those kinds of things, and particularly 
appropriate for them to do so riven the other emphasis in other 
parts of the bill which are not before this committee. That is the 
first one. 

The second one, and this relates to outdoor billboards, is in my 
view, quite narrow. It is not a content-based restriction. It only 
deals with the placement and location of stationary outdoor adver- 
tising billboards. It is not a content ban. No one can require addi- 
tional warning labels, even on stationary advertisements. All it can 
do is to say that there are certain places where it is inappropriate 
for tobacco companies to advertise. And that is a decision that will 
be made by the people closest to it. 

The residents of Seattle, WA, the State of Washington, could ban 
outdoor billboards in certain locations. 

Senator Gorton. Or everywhere. 
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Mr. Morrison. It is not absolutely clear to me that they could 
do that. It says placement or location. And I would assume that 
that would not be everywhere. But if the committee believes it is 
different, then it ought to make it clear. I think that those words 
were chosen in order to limit, but not deny the right of outdoor ad- 
vertisers. And some of the claims that it is going to eliminate out- 
door advertising are, it seems to me, untrue as a matter of inter- 
J>retation of this bill. Whether they ought to be true or not is a dif- 
erent question. 

So, therefore, it would be entirely appropriate to btm advertising 
on billboards within 500 feet of a school, in certain neighborhoods, 
or in athletic stadiums where tobacco advertising continues to be 
very prominent. 

All this provision says is, there is no Federal preemption. 

Third, the transit provision. All this says that if you, a State or 
locality, own a transit authority, you do not have to advertise to- 
bacco products, and you can keep them off if you want. If you are 
tiying to eliminate smoking, you do not have to take out advertis- 
ing to promote it. 

In my view, again, this provision is not necessary because I be- 
lieve the State transit authorities are not preempted from doing it, 
but I have absolutely no objection to making it perfectly clear in 
this bill that preemption does not extend that far. 

The last point I want to make is that if the clarification in sec- 
tion 2757 is enacted, it would become effective immediately. The 
Supreme Court has made it clear in Bradley v. School Board and 
other cases that the law, that the Court will interpret, is the law 
in effect at the time of decision unless there is some other effective 
date put into the statute. 

Thank you very much. 

Senator Ford. Professor, you are next. 

STATEMENT OF PROF. BURT NEUBORNE, PROFESSOR OF LAW, 
NEW YORK UNIVERSITY SCHOOL OF LAW, NEW YORK, NY 

Mr. Neuborne. Thank you. 

May I also disclose that I, too, filed, a brief in the pending Su- 
preme Court case, the Cippilone case. Not surprisingly, I filed a 
brief that differed substantially from Professor Morrison's version^ 

Senator Ford. We already have a disagreement betweetT^o 
lawyers, one that I have a g^eat deal of respect for and so forth, 
so tnat is one reason I am not in the business. 

Mr. Neuborne. Well, I am sure that I can be as confusing as he 
can to people. [Laughter.] 

Mr. Neuborne. May I begin, I think, not by discussing the 
2757(b), which is the issue pending before the Supreme Court, I 
will mention it a bit at the end of my testimony, but focus again 
on the material that Professor Morrison just discussed. And that is 
2758, which is the provision dealing with lifling preemption on reg- 
ulation of outdoor and transit advertising. 

Let me say, first, I agree with much of what Professor Morrison 
said. And that is that much of the bill is completely unnecessary 
because I do not think, properly read, preemption prevents existing 
State and local authorities from engaging in content-neutral regu- 
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lation of outdoor and transit advertising even if that content-neu- 
tral regulation effected tobacco. 

The Dan on State and local activity in this area flows not so 
much from preemption, but from the first amendment; from the 
fact that the one single strand that runs through our first amend- 
ment jurisprudence is suspicion of content-based regulation. When 
you single out a particular product or a particular topic and say 
that it is going to be regulated in ways that speech not discussing 
that same topic is not regulated, you have set up the very dynam- 
ics of the worst kinds of censorship. 

The real flaw in 2758 is that it is an invitation, a virtual request, 
to State and local authorities to engage in the kind of content- 
based regulation of speech that is particularly dangerous in our 
heritage. To surest as my colleague has that this is not content- 
based oecause it simply aeals with placement and location over- 
looks one thing. It deals with the placement and location of a single 
type of speech, which is determined on the basis of content. It is 
tobacco speech that is singled out for special regulation on content 
and placement. 

If all outdoor advertising or all transit advertising were to be 
subjected to content-neutral regulation, I suggest to the committee 
there is plenty of authority at the local level to do whatever it is 
they think they should do without responding to an invitation from 
Congress to engage in what would be a flagrant violation, in my 
opinion, of the first amendment. 

Indeed, I think that 2758 might diminish the power of State and 
local entities because it would invite them to engage, not in con- 
tent-neutral regulation, which would have a chance of being sus- 
tained, but it would invite them to engage in content-based regula- 
tion, which would be the weakest form of regulation that they could 
undertake under the existing first amendment structure. 

The existence of time, place, and manner regulations that can be 
imposed on transit and outdoor regulation really make it unneces- 
sary to have a bill like this. The real focus for this bill, the real 
impetus behind 2758 has nothing to do with preemption. It has to 
do with the allegations of so-called targeting. The argument is that 
somehow the tobacco industry is inappropriately "targeting" either 
racial minorities or women or other vulnerable segments of the 

Eopulation and that the way to deal with it is to engage in content- 
ased regulation of their speech; to stop them from the speech be- 
cause of the fear that they are targeting a particularly vulnerable 
population. 

There are two, I think, very serious problems with that. I want 
to differentiate moral criticism of targeting. I think it is perfectly 
reasonable to criticize advertising on a moral basis on the basis of 
targeting. The question is, can you use targeting as a legal basis 
to impose Grovemment regulation. And I think for two reasons you 
cannot. 

First, targeting requires, as a legal basis for regulation, an as- 
sumption that there is something inherently vulnerable about the 
groups; that there is something inherently vulnerable about black 
people or inherently vulnerable about women that makes them less 
able to withstand an advertising message. That is the kind of pa- 
ternalistic assumption about the inability of groups in our society 
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to make their own judgments that has been the principal reason 
that we have been unable to achieve equality in the society. 

To suggest that some groups are more vulnerable than others 
and therefore need special paternalistic State protection against 
speech is to lead directly back into the kind of plantation mentality 
that allowed those groups to be "protected" out of Uieir rights for 
100 years. 

Second, once you begin that road, it is a very dangerous road. 
The Second Circuit, for example, has just held that advertisers are 
liable because they do not "target" enough. They have just imposed 
liability on the New York Times for failing to "tareet adequately 
in their housing advertisements; claiming that the failure to target 
the black community for housing ads sets up liability under exist- 
ing Federal law. So, we have here the potential for a whipsaw. If 



you do not target, you are going to be liable. If you do target, you 
are going to be censored. The net result is going to be a Icina of 
racial and sexual quotas about who speech gets directed to. 



There simply could not be a more dangerous way to begin to reg- 
ulate speech in this country than to try to set up some sort of po- 
litically correct standard of whether the target audience is of the 
ridit racial complexion to meet some sort of Federal standard. 

The final thing I would like to say is about 2t57. 1 will, of course, 
respect the Chair's suggestion that we not get deeply into that 
issue. 

The question of general tort preemption raises a very important 
question of policy. The question of policy is: When you are regfulat- 
ine controversial speech — whether it is cigarette advertising; or 
labor speech; or integration speech; any type of controversial 
speech— do we want a single, uniform national rule. Whatever the 
content of the rule, do we want a single, uniform national rule reg- 
ulating the speech or do we want to delegate an essentially uncon- 
trollea discretionary power to the juries of 50 States to make the 
rules up as they go along in the emotional context of a tort case? 
That is the basic policy iudgment that is before Congress. Not the 
judgment of what the rules should be; but whether there should be 
a single predictable rule. 

Thank you. 

[The prepared statement of Mr. Neuborne follows:] 

Prepared Statement of Prof. Burt Neuborne 

My name is Burt Neuborne, I am a Professor of Law at New York University. 
For much of my professional career, I have defended the values of freedom of speech 
and press that are at the heart of the First Amendment. I appear this morning on 
behalf of the Association of National Advertisers, Inc. (A.N.A.), the nation's oldest 
and largest association of commercial speakers. A.N.A.*s members advertise a kalei- 
doscopic array of goods and services, accounting for 80 percent of the nation's na- 
tional and regjonal advertising expenditures each year. I also represent the Freedom 
to Advertise Coalition, whose members include, in addition to A.N.A., the American 
Advertising Federation, The American Association of Advertising Agencies, The 
Magazine Publishers of America, The Outdoor Advertising Association of America 
and The Point of Purchase Advertising Institute. 

Thank you for this opportunity to present advertisers' concerns about the trouble- 
some free speech implications of certain aspects of S. 1088. 

Section 2757(b) 

Whenever Congress seeks to reflate speech (in this case cigarette advertising), 
legislators face a fundamental choice between: (1) establishing national, consistently 
applied rules of law that provide speakers with predictable guidance; or (2) exposing 
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speakers to multiple, unpredictable and potentially conflicting state and local stand- 
ards. Until now, Congress has generally recognized that a single, predictable na- 
tional standard governing controversial soeech is infinitely preferable to a decentral- 
ized reffime that inevitably Balkanizes the information market by inviting a patch- 
work of unpredictable and non-uniform local speech regulations. 

The advertising industry is acutely aware of the costs — ^both to advertisers and 
the consuming public— of Balkanized state and local regulation of conunercial 
speech. Under a Balkanized regime, commercial speakers, facing multiple and un- 
indictable local rules, find it impossible to conduct effective nationwide campaigns. 
The necessity of tailoring national advertising campaigns to a host of differing state 
and local rules, renders it difUcult, if not impossible, to crafl a uniform and eliective 
national message. When commercial speakers seeking to communicate with a na- 
tional audience are forced to comply with a series of overlapping and, often, conflict- 
ing state and local rules, three aaverse speech consequences inevitablv follow. First, 
the duty to comply with differing local speech regulations impedes effective commu- 
nication by comphcating and, often, precluding tne use of nationwide, uniform mes- 
sages. Second, tne cost of local tailoring imposes a signiflcant and wholly unneces- 
sary economic burden on the commercial speech process. Third, the invitation to ex- 
ercise ill-deflned local regulatory authority over controversial speech inevitably 
translates into guerrilla warfare aimed at preventing the speech entirely. 

Unfortunately, in a signiflcant departure from Congress usual oreference for uni- 
form, predictable national rules governing commercial speech, o. 1088 opts for a 
wholly unstructured approach to regulation of cigarette advertising that would per- 
mit juries in 50 states to forge shilling, unpredictable and retroactive speech rules 
purporting to gauge the advertising's adequacy. A.N.A. believes that the authoriza- 
tion of such an obviously unpredictable patchwork of local commercial speech regu- 
lations would substitute unpredictable chaos for the rule of law. 

S. 1088 backs into its rejection of uniform, national speech rules through Sec. 
2757(b), which provides: 

Nothing m this Title, the Federal Cigarette Labeling and Advertising Act or 
the Comprehensive Smoking Education Act of 1984 shall be interpreted to re- 
lieve any person from liability at common law or under State statutory law to 
any other person. 

The apparent effect of the literal terms of Sec. 2757(b) would be to empower the 
juries ana legislatures of each state to adopt 50 different standards governing the 
retroactive liability of cigarette advertisers for allegedly misleading commercials de- 
picting the relationship Detween smoking and health. Instead of a single national, 
uniform standard imposed by Congress and enforced by the Federal Trade Commis- 
sion, Sec. 2757(b) would apparently authorize a crazy-quilt of local, unpredictable 
speech rules forged by buries in the emotional context of a tort action. 

It is, frankly, unclear whether the drafters of S. 1088 actually intend to affect ad- 
vertising at all. Much of the legislative history of Sec. 2757(b) appears to deal with 
legal issues wholly unrelated to advertising. Unfortunately, the literal text of Sec. 
2757(b), coupled with ambiguous statements in the legislative history, create an un- 
acceptable risk that the provision would destroy any hope of uniform speech rules 
in the area. Under the provision, advertisers would be reauired to meet the federal 
duty to warn standard and then be subiect to liability under 50 unknown — and un- 
knowable — state standards administerea after the fact by state juries. 

While the provision's legislative history stresses that it is not intended to author- 
ize state oflicials to compel advertisers to include additional warnings that differ 
from the federal warnings, the effect of the liability provision causes precisely such 
a result. It matters not at all to an advertiser whether non-uniform speech rules 
are imposed directly by an official, or indirectly through liability flndings by a jury. 
The net effect is identical — the advertiser falls under a legal duty to comply with 
a patehwork of non-uniform local speech rules. 

It is simply irrational to forbid state judges and state administrators from impos- 
ing non-uniform speech rules on advertisers, only to permit stete juries to achieve 
precisely the same result after the fact. By forbidding state judges and regulators 
from directly imposing non-uniform speech rules, S. 10iB8 recognizes the importance 
of retaining uniform national speech rules in this area. However, after carefully 
locking the bam door, Sec. 2757(b) sets flre to the bam by authorizing state juries 
to apply an unpredictable patehwork of differing local rules and standards to test 
the adequacy oi warnings in tobacco advertising, especially concerning the relation- 
ship between smoking and health. In place of existing law which places the respon- 
sibility for policing the adequacy of tobacco advertising concerning the relationship 
between smoking and health in the Federal Trade Commission, the bill would sub- 
stitute the stanaardless discretion of 50 state jury systems applying differing, and 
potentially conflicting, legal stendards. 
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Such a shift in regulatory philosophy poses a serious danger to the commercial 
speech process and marks a dccidea aeparture from past Congressional practice. 
Commercial speech thrives when it is suoiect to a single set of rules, applied in a 
uniform and predictable manner by a skilled regulatory body. Commercial speech 
withers when it is forced to comply with an unpredictable patchwork of local regula- 
tions that render it impossible to crafl a uniform message at an acceptable cost. 

The single most disturbing political failure of our society — the voter registration 
process — illustrates the risks inherent in patchwork local regulation of speech. 

American democracy faces a crisis because fully half the nation's eligible voters 
do not participate in the electoral process. Observers are unanimous in singling out 
our voter registration system as a principal culprit in the problem. While over 75 
percent of eligible voters cast ballots once they have been induced to register, re- 
peated attempts to increase the pool of registered voters have failed, in large part 
Decause the registration process is subject to precisely the type of patchwork, local 
regulation contemplated by S. 1088. Tne bewildering array of state and local reg- 
istration rules has made it impossible to crafl an effective nationwide voter registra- 
tion campaign. In the absence of such a campaign, the capacity of modem commu- 
nication to inform and to motivate is eroded. Moreover, the defecation of voter reg- 
istration to politically interested local authorities has cncouragea manipulative and 
unfair practices aimed at impeding registration. 

If relegating voter registration to a patchwork of local regulations has made it im- 
possible to crafl effective nationwide messages and has lea to unfortunate local be- 
navior aimed at sabota^ng the process, relegating tobacco advertising to an even 
more standardless set of local regulations assures the same negative eflccts. 

Instead of experimenting with information Balkanization, maintenance of the ex- 
isting uniform set of rules, administered in a predictable way for the past 25 years 
by a skilled reg[ulatory body, the Federal Trade Commission, would be infinitely 
preferable. The issue is not whether the adequacy of tobacco advertising should be 
policed. Of course it should. The issue is whether the policing mechanism should 
De uniform, predictable and efficient; or a patchwork of aiffering local rules, applied 
in an unpredictable way by the iuries of 50 states. 

When similar issues of regulatory philosophy have been presented to Con^ss, 
Congress has overwhelmingly opted for uniform rules governing the regulation of 
controversial speech. 

For example, in the context of speech affecting labor relations. Congress imposed 
a uniform set of national rules, to oe administered by the National Laoor Relations 
Board. Eff. Gamer v. Teamsters Union, 346 U.S. 485 (1953) (NLRA preempts state 
common law remedies for injunctive relief against peaceful recognitional picketing); 
San EHego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959) (state common law 
damage claims arising out of peaceful picketing activity preempted by the NLRA); 
Teamsters Union v, Morton, 211 U.S. 252 (1964) (state common law damage claims 
for unlawful secondary picketing activity preempted by NLRA); Machinists v. Wis- 
consin Employment Rel. Comm'n, 427 U.S. 132 (1976) (state laws forbidding con- 
certed refusals to work overtime preempted by NLRA). 

In the context of broadcast regulation. Congress has also insisted upon uniform 
national regulatory standards when controversial communications are at issue. Eg. 
Farmers Union v. WDAY, Inc., 360 U.S. 525 (1959) (state common law actions for 
libel against broadcasters preempted by the Federal Communications Act); Capital 
Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984) (Congress' desire for uniform rules 
preempts Oklahoma's attempt to ban liquor advertising from local cable television); 
City of New York v. F.C.C., 486 U.S. 57 (1988) (New York City's attempt to set tech- 
nical standards for local cable television preempted by the Cable' Broadcasting Act). 

The most dramatic examples off Congress' ofl-expressed preference for uniform 
national regulatory standards in sensitive areas of controversial speech and associa- 
tion exist in the national security area. Eg. Mines v. Davidowitz, 312 U.S. 52 (1941) 
(Pennsylvania Alien Registration statute preempted by the Federal Alien Registra- 
tion Act); Pennsylvania v. Nelson, 350 U.S. 497 (1950) (Smith Act preempts at- 
tempts by states to prosecute for sedition against the United States). 

Finally, in the commercial speech context at issue in this statute. Congress has 
repeatedly recognized the wisdom of uniform national standards when it regulates 
commercial speakers. Eg. Franklin National Bank v. New York, 347 U.S. 373 (1954) 
(federal statute authorizing national banks to accept savings deposits preempt New 
York's limitation on the use of the word "saving" or "savings" in bank advertising); 
Jones V. Rath Packing Co., 430 U.S. 519 (1977) (federal weidit labeling rules pre- 
empt California's attempt to impose more stringent weight labeling standards); See 
also Capital Cities Cable, Inc. v. Crisp, supra. 

The delegation of standardless regulatory power over tobacco advertising to 50 
state jury systems in S. 1088 is, therefore, inconsistent with Congress' traditional 
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regulatoiy philosophy. Indeed, it renders it virtually certain that Congress will lose 
control of tne regulatory process in this sensitive area. Sec. 2757(b) is, at bottom, 
a decision to delegate standardless regulatory authority over tobacco advertising to 
state juries, with the virtually certain loss of uniformity, predictability and prin- 
cipled administration. 

Section 2758 

Sec. 2758 of S. 1088 invites local authorities to regulate the '^placement or location 
of stationary outdoor advertising of tobacco products, or transit advertising of to- 
bacco products. ♦ ♦ **' 

As tne language of the bill recognizes, an extraordinary Congressional invitation 
to regulate the placement or location of speech on the basis of its content raises ex- 
tremely serious free speech concerns. The one^ constant that runs through the Su- 
preme Court's First Amendment jurisprudence is a refusal to tolerate content-based 
attempts at censorship. Sec. 2758 flies in the face of that constitutional tradition 
by inviting local oflicials to censor tobacco advertising solely on the basis of content. 

In an effort to mitigate the provision's obvious First Amendment problems, the 
drafters include language cautioning that any regulation must be consistent with 
the First Amendment. However, merely placing language in a bill cautioning that 
content-based regulation may occur only "to the extent consistent with the First 
Amendment to tne Constitution" is a meaningless tautology. Congress cannot au- 
thorize behavior in excess of the First Amendment and the statute provides abso- 
lutely no guidance to local authorities about the limits of the delegation. As drafted, 
the statute is, quite frankly, simply an invitation to unconstitutional content-based 
regulation. 

If outdoor or transit advertising is to be regulated, it must be on the basis of con- 
tent-neutral criteria that do not smack of content-based censorship. Such constitu- 
tionally permissible regulatory power already exists. S. 1088 is not required to cre- 
ate it. Indeed, by couching regulatory authority in constitutionally offensive content- 
based terms, the bill may actually reduce the ability of local oflicials to deal with 
outdoor or transit advertising on content-neutral grounds. 

The obvious goal of S. 1088 has nothing to oo with content-neutral regulation. 
Rather, its purpose is to invite local authorities to limit outdoor or transit tobcuxx) 
advertising solely on the basis of its content. As such, it is an invitation to violate 
the First Amendment. 

The desire to place content-based limits on outdoor or transit advertising of to- 
bacco products stems from the assertion that it 'i.argets" women and racial minori- 
ties. Such an argument is, ultimately, premised on an assumption that women and 
racial minorities are particularly vulnerable to the "siren song" of advertising and 
must be protected against their gender or race-based weakness by a paternalistic 
state. 

As Benjamin Hooks, Executive Director of the NAACP has noted, the paternalistic 
'targeting" rationale for content-based censorship of tobacco advertising is an unfor- 
tunate throwback to an earlier era, when the so-called vulnerability of women and 
racial minorities was used an excuse for paternalistic measures that ''protected* 
them out of the right to vote and the right to an equal job. Race and gender-based 
paternalism cannot be used as a means to justify content-based censorship of speech 
directed to a particular group without reinforcing the very stereotypes that have 
frustrated our attempts at achieving eauality. 

When an advertiser of a lawful product directs advertising to women or a racial 
minority because the advertiser recognizes the personal preferences of the group, it 
is a sign that the preferences and interests of women and racial minorities are no 
longer oeing ignored. The problem with advertising in America is that it does not 
"taiiget** women or racial minorities enough. 

Ironically, the Second Circuit has recently imposed liability on advertisers for not 
adequately 'i.aiveting^ racial minorities in connection with housing advertisements. 
Ra^in v. New York Times, 923 F.2d 995 (2d Cir. 1991). Sec. 2758 completes the 
whipsaw by inviting censorship because advertisers "target" too much. Licensing 
local bureaucrats to engage in content-based censorship oT outdoor and transit ad- 
vertising based on the racial characteristics of models, the racial composition of the 
audience, or the advertising policies of competitors is an appalling mistake. Content- 
based censorship is bad enough; content-based censorship at the hands of a patch- 
work of hundreds of local bureaucrats is even worse; but local content-based censor- 
ship triggered by a test of politically correct "racial sensitivity" is a First Amend- 
ment disaster. 

Existing law provides local authorities with adequate power to establish content- 
neutral "time, place and manner" regulations governing outdoor and transit adver- 
tising. Sec. 2758's invitation to impose content-based censorship based on the al- 
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leaped vulnerability of racial groups to particular messages should be resoundingly 
rejected. 

Senator Ford. I understand that Mr. Morrison and you, Profes- 
sor, may have a time crunch. And, Professor, I would not want 
your students to miss your teaching this afternoon. And Mr. Morri- 
son, I understand you have to leave. 

If you gentlemen want to leave now, we will submit questions to 
you in writing. 

Mr. Neuborne. That is very kind of you. Senator. I am not sure 
my students would thank you, but my dean will thank you. 

Senator Ford. I will take any thanks I can get at this stage. 
[Laughter.] 

I understood that you were pressed and we are grateful to both 
of you coming here today and giving your expertise. 

Mr. Morrison. Senator, I do have some more time. I was not 
sure how long this would run. I can be here till 12 o'clock. 

Senator Ford. All right. Fine. But, Professor, if you wish to go, 
it is up to you. 

Mr. Neuborne. If it is all right with the committee and you do 
not think it rude, thank you very much. 

Senator Ford. It is not rude, I offered. 

Mr. Neuborne. Thank you. 

Senator Ford. Sergeant Talbot, next please, sir. 

STATEMENT OF SGT. BRUCE TALBOT, WOODRIDGE POUCE 
DEPARTMENT, WOODRIDGE, IL 

Mr. Talbot. Mr. Chairman, thank you. I am very happy to be 
here. I almost was not here. I left my house this morning at 5:30 
to catch a Midway Airlines flight to Washington National. [Laugh- 
ter.] 

I want to publicly thank United for honoring Midway's ticket. 

Senator Ford. I thought maybe you might have had Northwest. 
[Laughter.] 

Mr. Talbot. I am going to miss that airline. 

Mr. Chairman, I want to go on record as supporting Senate bill 
1088. This is a bill that I believe we really need in our country, 
not just to reduce the thousands, hundreds of thousands of deaths 
that occur every year from tobacco, but to give me help in my as- 
signed duty of domg a drug prevention program in our community. 

The past 3 years I have been teaching a 17-week drug prevention 
program trying to stem our children from turning to illicit drugs. 
Ana what we recognize is that tobacco for an adolescent is consid- 
ered a gateway drug. Now by gateway drug, I do not mean this is 
the first drug they use, but by gateway drug I mean that there is 
a very real pnysical connection between a very hard statistical con- 
nection. 

The National Institute on Drug Abuse found that 92 percent of 
adolescent marijuana smokers are also regular daily cigarette 
smokers. What is the physical connection between the statistic? A 
13-year-old child, Mr. Chairman, has a very difficult time deeply 
inhaling and holding harsh marijuana smoke in their lungs with- 
out first becoming an accomplished cigarette smoker. So, when we 
have our principal saying that her main concern is crack cocaine 
smoking, I agree with her. It is our concern, too. Woodridge, IL has 
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the dubious honor of having the first two crack cocaine arrests in 
DePaul County, IL. 

But what we recognize is the time to get excited is not when the 
child is already into cocaine. The time to get excited is when the 
child begins to experiment with illicit drugs and begins to use to- 
bacco at age 13, the average age kids begin to use. 

When a lawmaker considers adopting a bill, I imagine that the 
first question they ask is. Is there a problem that is important 
enough to address it with a law? And No. 2, Will this law work? 
Many people will tell you that laws are not going to change chil- 
dren s behavior patterns, they are going to go out and smoke any- 
way. 

I am very happy to tell you that DePaul University of Chicago 
did a study in my community that found 83 percent of our mer- 
chants were selhng tobacco to 13-year-old children after being 
warned in writing by the police that that was goins to get them 
arrested. It was not until I wrote and our city implemented a li- 
cense law and we began to suspend tobacco vendors' license for re- 
peat sales to minors that we were able to bring our sales rate down 
to zero. 

But most importantly, after a 2-year study of what happens to 
the 650 13- and 14-year-old children in our schools, we have been 
able to document over a 50-percent reduction in adolescent smok- 
ing by controlling the supply of tobacco to children. 

Why does a 13 year old get involved with cigarettes? I firmly be- 
lieve that a major cause is advertising. We have heard this morn- 
ing that, gee, advertising is not really important. We are only ad- 
vertising to adults. And besides. Metropolitan Life uses Snoopy. 
Think about that Snoopy ad for a minute. When you think of 
Snoopy you think of your children. What does a life insurance com- 
pany want you to buy life insurance for? So that you collect the 
money? No. So that it protects your children. Of course, they are 
advertising for children. 

In my drug prevention class I have my 13-year-old students 
walking in the class with this fi*om the Camel cigarette compcmy. 
As it is mailed to the child, they have printed on here, personal, 
don't open this, mom. 

Now if you are going to be able to believe the industry is adver- 
tising to adults by usmg cartoon camels, some in front of an air- 
craft carrier pretending to be top gun. This guy is front of a Ferrari 
with a beautiful model in the background. Does the industry really 
believe that a 30-year-old adult smoker is going to change from 
Marlboros to Camels because of a cartoon camel in firont of a 
Ferrari? If this is not aimed at 13- and 15-year-old males going 
through puberty, I do not know what ad could be more reprenen- 
sible. 

And finally, let me close by saying that as I have been traveling 
across the country, I have been very, very surprised and dis- 
appointed to see a number of merchants across the country selling 
loose, individual cigarettes, broken pack sales. I could not find 
what law it was against, Mr. Chairman. It is not against the Fed- 
eral law because I wrote the Federal Tobacco and Firearms. It is' 
not against Illinois State law because I wrote our department State 
police. 
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When I walked in and there is a bowl of Bazooka bubble ^m 
for a nickel and right next to it is a bowl of Marlboros for a dime. 
Now what adult smoker goes into a Minuteman Mini-Mart and 
buvs one cigarette for 10 cents? 

In addition, this practice gets around the warning. There are no 
warning labels on these little bowls of loose cigarettes. 

If we are going to make a major step in reducing our adolescent 
illicit dru^ use, we need to begin at the beginning. And that begin- 
ning is tobacco. I think it is wrong for merchants to be able to sell 
to 13 year olds. 

And 13 year being the average, reflect on a phone call I got from 
the principal of a Love Joy elementary school. He said, "Sergeant," 
he says, "I had two of my third grade students, 9 years of age, were 
buying Hawkins Rough Cut Wintergreen chewing tobacco at the 
Clark gas station while they wait for their school bus." 

We need this legislation to eliminate that. 

Thank you for hearing me out, sir. 

[The prepared statement of Mr. Talbot follows:] 

Prepared Statement of Sgt. Bruce R. Talbot 

I want to ffo on the record in support of S. 1088, the Tobacco Product Education 
and Health Protection Act of 1991, now pending before the committee, because my 
professional experience in controlling tobacco access to minors leads me to believe 
only a national approach will meaningfully reduce teenage addiction to tobacco. 

I know that a well crafted law, evenly enforced can make a significant change in 
both merchants and adolescent smokers behavior. I am very proud to tell the com- 
mittee that DePaul University has documented a reduction in the sale of cigarettes 
to a 13 year old minor from 83 oercent sales rates before our new license law was 
enacted, to back -to-back zero sales rates after merchant tobacco licenses were sus- 
pended. But more importantly, adolescent smoking rates have been reduced by over 
50 percent! The largest decrease in adolescent smoking ever measured. 

Ine reason I am calling for a national law when the local tobacco control law I 
wrote is working so well is the disturbing findings DePaul University made on the 
behavior of meroiants that are just outside the jurisdiction of the Woodridge Police. 
A control group of tobacco merchants in Chicago showed a tobacco sales to minors 
rate of 87 percent. But those merchants whose stores surround but lay just outside 
the Woodridge city limits were found to be selling at a rate of 94 percent. 

These merchants know all about the issues of tobacco sales to minors because the 
Woodridffe tobacco control law has made the front page of the Chicago Tribune and 
the two local weekly newspapers, and was featured on all three network television 
news shows. These merchants also know that the police in their communit^r have 
no similar law and therefore there is no penalty or nsk to sell cigarettes to children. 
"Woodridge children were able therefore to evade our tobacco control law by merely 
talking across the street to illegally buy their cigarettes in a boarding town without 
« license law. 

The issue of tobacco access bv minors is important because tobacco addiction ac- 
counts for more American deatns then cocaine, heroin, drunk driving, and murder 
combined. The Surgeon General's ofUce found that tobacco addiction is similar to co- 
caine or heroin addiction. Indeed, the National Institute on Drug Abuse found that 
the recidivism rates for adults who want to quit and have attended a medically su- 
pervised withdraw program are lower for heroin than for tobacco. But smokers do 
not become addicted to tobacco as informed adults. The National Institute on Drug 
Abuse found that 90 percent of adult smokers started their addiction as children, 
too young to legally buy cigarettes. A study of high school student smokers, some 
smoking less than half a pack per day found that 51 percent had tried but were 
unable to quit smoking. 

Many times I have neard that cigarette smoking is an adult freedom of informed 
choice issue. But in reality, adult smokers have their freedom of choice stolen from 
them by tobacco addiction as children, too young to make an informed choice. 

Woocmdge treats tobacco in much the same manner as liquor, in that we now re- 
quire a vender to obtain a city tobacco license. This license is not just another eu- 
phemism for the word tax, but rather is similar to a drivers license, in that the cost 
18 only ^at necessaiy for administration of the law, ($50 per year per location), and 
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that the license is suspended or revoked for repeat sales of tobacco to under age mi- 
nors, much like a driver's license is suspended for repeat speeding tickets. The eflect 
of a civil license suspension rather than a criminal arrest for a state statute is evi- 
dent in the words oi one of the managers of a gasoline station that received a $400 
fine and one day suspension of his tobacco license; "I don't care about the $400 fine, 
I do between $200 to $400 a day in tobacco sales. What killed me was when I had 
to tell a customer I can't sell him cigarettes because the city suspended my license 
and then watch my customer walk across the street to my competitor to buy." 

The conunittee will no doubt hear from lobbyists saying that it is only a few stores 
that are selling cigarettes to minors and that a educational campaim can control 
such sales. However the Secretary of Health & Human Services, Dr. Louis Sullivan 
found in the Inspector General's 1990 report, *Touth Access To Tobacco", that al- 
though 48 states have laws banning sales to minors they are seldom enforced and 
that under age minors find it "very easy" to purchase cigarettes. What the commit- 
tee will not hear from the lobbyist is that 3 million American children under age 
18 consume 947 million packs of cigarettes per year, according to a study published 
in the Journal of the American Medical Association. Although it is estimated that 
cigarette sales to minors accounts for only 3 percent of tobacco industry profits, 
these minors soon become addicted and then become a fiercely brand loyal consumer 
of cigarettes for life. Without teenage addiction to tobacco the adult smoker market 
would soon die out, literally. 

In other communities that I have traveled to in regards to creating a tobacco deal- 
ers license law, the local merchant groups have vehemently opposed the concept of 
licensing. In one community, Woodstock in northern Illinois, the Chamber of Com- 
merce unanimously passed a resolution opposing licensing and pledged to self-police 
the sale of cigarettes to minors. This was after a study bv tne McHenry County 
Health Department found 87 percent of the merchants sold cigarettes to minors. 
The Woostock City Council narrowly defeated the license law, with the mayor say- 
ing if the merchants pledged not to sell that was good enou^ for him. Several 
months later DePaul University researchers conducted a controlled study to see how 
well the Woodstock merchants were doing under the Chamber of Conunerce self-po- 
licing plan. 94 percent of Woodstock merchants now sold to the minor! When the 
city council defeated the license law the message was loud and clear to the mer- 
chants: its open season and there are no limits. 

By far the must reprehensible merchant behavior I have seen was at the Minute- 
man Mini-Mart chain stores. I stopped in to ask directions and saw a plastic bowl 
filled with bubble gum for a nickel and right next to it was a Clear plastic container 
with loose individual cigarettes for a dime. Now what adult smoker walks into this 
store and buys one cigarette for ten cents? None. This was veiy clearlv aimed at 
children's pocket change. Broken pack sales of cigarettes should not be allowed. 

Industiy lobbyists will tell the committee that warning signs and buttons are ef- 
fective in oreventing minors from buying cigarettes. However a recent study in Buf- 
falo, New York, by the Rosewell Memorial Uancer Institute found the sales rate for 
60 stores that were given tobacco age warning signs to post verses 60 stores that 
were a control had tne same sales rates to children. Signs and buttons are merely 
window dressing when there is no enforcement of age restrictions. This finding was 
supported in the DePaul University study that found virtually no difference in the 
sales rate to minors between Chicago merchants with warning signs and those with- 
out. 

One aiigument I hear often is that current state laws should be enforced rather 
than adding yet another federal regulation. The problem with this ai^^ment is that 
many of the state laws have no enforcement clause or contain penalties that render 
enforcement impractical, such as the Washington, D.C. law that carries a $2.00 fine. 

Again I would like to make a comparison to alcohol. In Illinois the legislature low- 
erea the drinking age to 18 during the Viet Nam war under the theory that if a 
young man was old enough to fight and die for his county he should be old enough 
to buy a beer. What this great social experiment found was that Illinois was killing 
more of its sons and daughters and innocent third parties in drunk driving acci- 
dents then in the Viet Nam war. Illinois raised the drinking age to 21 but the state 
of Wisconsin, (the country's largest producer of beer), maintained the age limit. With 
most of our population clustered near the Wisconsin border, Illinois teens merely 
drove across the border for their weekend drinking spree and then attempted to 
drive home to Illinois, drunk. It was not until the feaeral government threatened 
to cut off highway funds to any state that did not raise the drinking age to 21 did 
Illinois meaningfully reduce teenage drunk driving deaths. If teens are unable to 
midce responsible decisions about beer at 18 they are also unlikely to make sound 
decisions about cigarettes at 18. 1 support raising the tobacco age limit to 21. 
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Not until the federal government adopts uniform access control laws that are en- 
forceable will we see a meaningful reduction in this countries teenage smoking 
rates. According to the Surgeon General every day another 3,000 children start to 
smoke, every year we kill another 450,000 Americans from tobacco use. 

S. 1088 deals with the advertising of tobacco products. In the three years I taught 
a 17 week drug prevention class to our children I saw several of them wearing 
Camel brand cigarette shirts featuring a cartoon camel. During the lesson on media 
advertising of recreational drugs many students would bring in these Camel brand 
cartoon ads and large color wall posters featuring the cartoon camel as the 'leader 
of the pack" in black leather jacxet on a motor cycle or as a '^p gun" jet fighter 
pilot, but always with a Camel cigarette hanging from his lips. For the industry to 
say that the billions of dollars spent on tobacco advertising is only aimed at switch- 
ing adult smkers from their current brand is ludicrous when they resort to using 
cartoon figures in childhood fantasies. 

Canada has banned tobacco advertising and raised taxes on cigarettes and has 
logged a 30 percent decrease in adult smoking. Clearly America must ban advertis- 
ing an addicting, cancer causing drug if we are to convince children that this prod- 
uct is in fact dangerous to their health. As Dr. Koop so clearly put it. Tobacco is 
the only product that, when used as directed, kills the user." 

Finally, let me conclude that I support the findings of several studies that show 
for adolescents, cigarette smoking is a gateway drug to illicit drugs such as mari- 
juana and crack cocaine. 

By gateway drug I do not just mean that cigarettes are the first drug young peo- 
ple encounter, alcohol is. But unlike alcohol, which is first experienced in a social 
ritual such as church or an important family event, cigarettes are the first drug mi- 
nors buy themselves and use secretly outside the family and social institutions. 

Cigarettes are also a facilitator for the illicit drugs. Adolescents have a very dif- 
ficult time deeply inhaling and holding harsh marijuana smoke in their lungs with- 
out fist becoming accomplished cigarette smokers. Cigarette smoking conditions the 
throat and lungs for the irritating marijuana and later crack cocaine and ice smok- 
ing. A new heroin user for example will often smoke, (or ''chase the tail of the drag- 
on", in street terms), before they start shooting up. But unlike heroin, crack, or ice, 
a new user can not become intoxicated on marijuana from just a couple puffs. It 
must be repeatedly deeply inhaled and held to receive the reward of "getting high." 
Indeed, the National Institute on Drug Abuse's National Household Survey of Drug 
Use finds that 92 percent of adolescent marijuana users are also regular cigarette 
smokers. In the thirteen years I have been a street police ofUcer, I have never ar- 
rested a young person for possession of maryuana without also finding cigarettes. 

The American people support treating tobacco as a drug similar to alcohol as dem- 
onstrated by the number of cities and states, (such as New York, Chicago, Min- 
neapolis, and Indiana and Utah), that have banned cigarette vending machines. But 
with the vending machine bans comes the realization that vending machines are 
just a small part of the tobacco access problem. DePaul University found that vend- 
ing machine sales account for only 3 percent of tobacco sales to minors. Retail mer- 
chants account for 74 percent of cigarettes to minors with gasoline stations being 
the most frequent oflender. Therefore tobacco license laws modeled on the 
Woodridge, Illinois experience has been recommended by Secretary Louis Sullivan 
and have already been adopted by dozens of communities, (such as Chicago, and In- 
dianapolis), and is pending in dozens more, (Florida, Maricopa County, Arizona,). 

But as we found with liquor age restrictions, a national policy must be in place 
or other communities whose priorities lie elsewhere can defeat the effects of the best 
oommunities's control efforts. That is what the tobacco industry is counting on. With 
all the scientific information we now possess on the addictive qualities and known 
cancer risk, America can no longer treat tobacco as just another sundiy item. The 
time has come to control tobacco as a drug and S. 1088 is an excellent national plan 
response I wholeheartedly support. 

I will be happy to answer any questions the committee may have. 
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Senator Ford. Thank you very much, Sergeant. We appreciate 
you coming and testifying. Dr. Davis. 
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STATEMENT OF RON DAVIS, MJ)^ COALITION ON SMOKING OR 
HEALTH, THE AMERICAN CANCER SOCIETY, THE AMERICAN 
HEART ASSOCIATION, AND THE AMERICAN LUNG ASSOCIA- 
TION, WASHINGTON, DC 

Dr. Davis. Thank vou, Mr. Chairman. 

My name is Ronald M. Davis, M.D. and I am the Chief Medical 
Officer in the Michigan Department of Public Health. I am also the 
former director of the Federal Office and Health, part of the Center 
for Disease Control, a position in which I served from 1987 to April 
of this year. 

Senator Ford. Doctor, may I ask you a question? Are you here 
representing Michigan or yourself as an individual? 

Dr. Davis. I am here representing the Coalition on Smoking or 
Health and its three parent organizations, the American Heart As- 
sociation, the American Lung Aissociation. 

Senator Ford. I wanted to be sure that you were not construed 
to be representing the State of Michigan. 

Dr. Davis. I am not specifically here representing the State of 
Michigan. However, our State health department has endorsed the 
legislation that I am testifying on. 

I think I did not yet mention that the American Heart Associa- 
tion is the third member of the Coalition on Smoking or Health. 
Together these organizations, the Cancer, Heart, and Lung Asso- 
ciations, represent over 5 million dedicated volunteers, volunteers 
whose sole goal is to keep America healthy. 

We are here in full support of Senate bill 1088. 

I have submitted a written statement for the record, but what I 
would like to do in the next several minutes is to review for you 
some of the provisions of Senate bill 1088 and comment on them. 

First of all, I would like to start off with a few remarks on the 
health impact of cigarette smoking in the United States. Congress- 
man Synar alreadv pointed out that cigarette smoking is respon- 
sible for 434,000 deaths each year in the United States. What he 
did not do was to put that into a little bit of perspective. That is 
more than 1,000 deaths every day. It is one-sixth of all deaths in 
this country. It is more than the combined number of deaths from 
alcohol, cocaine, heroin, suicide, homicide, motor vehicle accidents, 
and AIDs. The combined number of deaths from all those causes 
is less than the toll from tobacco. 

I think Congressman Synar also mentioned the economic impact 
of these diseases on our society— $52 billion a year from health 
care costs and lost productivity, according to the Department of 
Health and Human Services; $65 billion a year, according to the 
Office of Technology Assessment. Those are 1985 figures, which 
certainly are much riigher today. 

If current smoking patterns continue, 5 million of the children 
now living; today will ultimately die of diseases caused by smoking. 

This bill would create a new Center for Tobacco and Health at 
the Centers for Disease Control. The main justification for this is 
that the CDC's Office on Smoking and Health, of which as I said, 
I served as director for 4 years, has had a budget of $3.5 million 
a year for the last 8 years. TTiat budget has been flat. It has 
dropped by one-half in real terms during the last couple of decades. 
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And although the budget of that office is being doubled this year, 
that will do nothing but make up for recent years of inflation. 

The bill would create a national information campaign on tobacco 
and health with an authorization of $50 million. I would note that 
that is about the amount of money that the tobacco industry 
spends in 1 week advertising and promoting this deadly, addicting 
product. The campaign would target high-risk populations. 

We have heard about how everyone in America supposedly 
knows about the risks of smoking. But that is not the case nrst and 
foremost among high-risk populations that would be addressed by 
this national information campaign, such as those with less edu- 
cation, minorities, and blue-collar workers. To give you one figure, 
of pregnant women who have no education beyond high school, 50 
percent smoke cigarettes during their pregnancy. That is a scandal- 
ous figure that we need to address. 

Let me just move on to the issues that this committee is most 
particularly interested in. On the issue of minor's access to tobacco, 
Ofncer Talbot already commented on that. Let me just make one 
point in response to the industry's voluntary efforts. I have never, 
ever seen one of the signs that the tobacco industry referred to at 
the point of sale. I have never seen the tobacco industry support 
the type of licensing approach that works in Woodridge, that is 
working in King County, WA, and that is working in several other 
communities around the country. 

In the area of disclosure of cigarette additives, I would just note 
that tobacco is exempt from most of the consumer protection legis- 
lation in this country. It is exempt from the Consumer Proouct 
Safety Act. It is exempt from the Toxic Substances Act, from the 
Fair Packaging and Labeling Act, from the Hazardous Substances 
Act. And the FDA has determined administratively that tobacco is 
exempt from the Food, Drug, and Cosmetic Act. 

It makes no sense to exempt this product, a deadly, addicting 
product, the most important preventable cause of death in our soci- 
ety from any meaningful regulation. One type of meaningful regu- 
lation would be to disclose to consumers what is in the product 
they are buying. 

Let me just conclude by addressing the issue of local advertising 
restrictions and elimination of the Federal preemption. Mr. Bell 
pointed out that censorship is addictive, but I would point out that 
when cigarette advertising was banned from TV and radio, we did 
not see any slippery slope of bans on the advertising of other legal 
products from TV and radio. 

Advertising, as we have heard, for cigarettes is deceptive. It is 
seductive. It is appealing to youth. The voluntary codes that the in- 
dustry talks about so much are mostly honored in the breach. 
States and localities ought to have the right to restrict advertising 
as they see fit. 

I would note in closing that that is already happening to some 
degree. San Francisco, Denver, and Boston have all banned tobacco 
transit advertising. Utah has banned tobacco billboards. And a cou- 
ple of dozen cities nave banned tobacco sampling. 

We think that the Federal preemption ought to be eliminated so 
that more States and local jurisdictions will take these steps. 

Thank you. 
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[The prepared statement of Dr. Davis follows:] 

Prepared Statement of Ronald M. Davis, M.D. 

Mr. Chairman and members of the Subcommittee, mv name is Ronald M. Davis, 
M.D. I am the Chief Medical Officer of the Michigan Department of Public Health 
and the past Director of the Federal Oflice on Smoking and Health. Today I appear 
before the Subcommittee on behalf of the three laii^st voluntary health organiza- 
tions in the United States: the American Cancer Society, the American Heart Asso- 
ciation, and the American LAing Association. Together, these organizations, united 
as the Coalition on Smoking or Health, represent over 6 million dedicated volun- 
teers — ^volunteers whose sole ^al is to keep America healthy. 

As you mav know Mr. Chairman, our oi^anizations are in full support of S. 1088. 
We believe that we need to do much more in the area of education and regulation 
of tobacco products, if we are ffoing to have any significant impact on this nation's 
leading preventable cause of death. S. 1088 would establish the necessaiy frame- 
work to make that goal a reality. 

For the next several minutes I want to concentrate on why this legislation is so 
desperately needed. 

In spite of what the tobacco industry claims, and in spite of the fact that tobacco 
products account for approximately 434,000 deaths each year, these deadly products 
are the least regulated consumer products in the United States. For every hour that 
passes, over 50 people will have died in the United States from cigarette smoking. 
Thev will continue to die until the United States Congress acts, and acts decisively. 

Mr. Chairman, the lack of reflation and control over the manufacture, distribu- 
tion, sale, labeling and advertising of tobacco products are historical, economical, 
and political. They are anything but logical. 

ToDacoo products have been exempted from every major health and safetv law in 
the United States, including the Consumer Product Safety Act, the Toxic Substances 
Act, the Fair Packaging and Labeling Act, and the Hazardous Substances Act and 
by administrative determinations from the Food, Drug and Cosmetic Act. 

The tobacco industry has the most irresponsible corporate record in America. This 
is an industry which still refuses to acknowledge the incontrovertible scientific fact 
that their products cause cancer, heart disease and emphysema. 

Mr. Chairman, I want to address what we view as a number of major areas in 
need of Congressional action — many of which are contained in the legislation, some 
of which we nope will be added as this bill moves through the full Senate. 

As I stated, tobacco products have unfortunately oeen exempted from m^or 
health and safety laws in the United States. We think that that needs to be 
changed. Tobacco products need to be regulated as we regulate other products that 
present potential health and safety risks to the public, such as foods and drugs. In 
the case of tobacco, it isn't just a potential risk, it is a serious and well established 
risk. 

Isn't it ironic that in spite of the fact that tobacco contains nicotine, a drug de- 
scribed by the Surgeon General as addictive as cocaine and heroin, we are powerless 
to control its use in cigarettes and other tobacco products? Isn't it ironic that this 
addictive substance, when not used in cigarettes, is in fact strictly regulated by the 
Food and Drug Administration, and has resulted in products, actually less harmful 
than tobacco, being banned from sale in the market place? 

Isn't it a travesty that in addition to the fact that tobacco in and of itself kills, 
the tobacco industry is under no regulatory constraints from adding hundreds, if not 
thousands, of chemical additives to tobacco? Not only does the public not know what 
is being added to tobacco products, no federal agency monitors whether these addi- 
tives, when burned, can be harmful or even deadly. No p>vemment agency has any 
authoritv to require the public disclosure of these additives, or the authority to re- 
move additives, found to be harmful. The industry's argument of "trade secrets" is 
merely a smokescreen. If the FDA can require disclosure of additives in foods, then 
surely similar requirements can be applied to disclosure of ingredients in tobacco. 

Isn't it a travesty that the FDA has the authority to remove cancer causing addi- 
tives in foods, and the federal government is powerless to do anything for a product 
that causes well over 125,000 lung cancer deaths alone each year? 

It is well accepted that the industry uses low-tar and nicotine advertising and pro- 
motion to convince smokers and nonsmokers alike that these products are somenow 
"safer," "healthier," and less addictive. 

We are distressed that the industry has been free to make these implied claims 
about their products without any requirements of substantiation. Wnile touting 
claims of reduced "tar^ and "nicotine," the industry does nothing, nor is it required, 
to tell the public about the 4,000 chemicals in tobacco smoke. The 1989 Surgeon 
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General's Report noted that some 43 carcinogens have been identified in tobcux» 
smoke. 

To put this lack of federal control over the health and safety of these products 
into further perspective, we've all seen and heard of the imminent health threats 
from Chilean grapes containing cyanide and Perrier water Udnted with benzene and 
the immediate reactions by the federal government to protect our health. Both of 
these substances have been identified, and in greater quantities, in tobacco smoke, 
but the government has been powerless to act. Even Philip Morris recognizes the 
tragic inconsistency. An internal 1959 Philip Morris document, released in a tobacco 
litigation suit notes. 

"if the food and drug laws were ever applied to cigarettes, certain constituents 
like arsenic and other insecticides and certain minor smoke constituents mi^t 
have to be regulated." 

And again in 1963, another internal memo to the Philip Morris research director 
notes: 

'^e believe the next medical attack on cigarettes will be based on the co-car- 
cinogen idea. With hundreds of compounds in smoke, this hypothesis will be 
hard to contest." 

In spite of Philip Morris' fears and in spite of over 20 years of attempts to bring 
tobacco under federal government control, these health related concerns remain un- 
regulated and unresolved. It's clearly time for Congress to bring tobacco under a 
health and safety regulatory scheme. 

I want to now turn mv attention to another area of great importance, the adver- 
tising, promotion, distribution and sale of tobacco products targeted at children, 
women and minority populations. 

These are areas which also warrant immediate action on the part of the Congress. 
For too long, we have listened to the tobacco industry assure us that they don't want 
young people to smoke; that their advertising is aimed merely at brand switching; 
that they don't sample or market to children; that they adhere to voluntary adver- 
tising, regulatory and sampling codes adopted in 1964; and that somehow, because 
we in the health community are concerned about their targeting and marketing 
strate^es aimed at women and minorities, we are sexists and discriminatory. This 
is an mdustry which thinks that somehow they can "buy" the Constitution and Bill 
of Rights with their corporate profits, and then convince us that they want to pro- 
tect our rights as individual citizens. One has to ask whose rights are oring violated. 

• Does, and should, an industry have a right to kill 434,000 Americans each year 
for the sake of billions of dollars in profits? 

• Does an industry have a ri^t to advertise, promote, and hand out samples of 
a product that is as addictive as cocaine and heroin? 

• Does an industry have a risht to target children with misleading advertising 
that suggests that the product will somehow make one more successful, sexually at- 
tractive, athletic and sophisticated? 

• Does an industry have a ri^t to not disclose to the public what it is putting 
in its products in the form of potentially dangerous additives? 

I would say, doesn't the public have a right to be protected from these and other 
abuses by the tobacco industiy. 

To borrow a phrase from one of the industry's own propaganda campaigns, we say 
"Enou^ is enough." 

Contrary to the claims of the tobacco industry and its allies, the advertising, pro- 
motion, and marketing of tobacco products constitutes a health threat to the Amer- 
ican public. These practices encourage people to begin to smoke, and to continue to 
use tobacco as well. We've seen it in tne United States, and now we are seeing it 
in the Asian markets, where the industiy is demanding that it be allowed to adver- 
tise and promote its products to populations, such as women and children, who his- 
torically nave not smoked. The argument against the industry's ludicrous claim that 
advertising merely promotes brand switching is best expressed in a quote from Em- 
erson Foote, a former Chairman of the Board of McCann-Erickson, one of the 
world's largest advertising agencies: 

The cigarette industry has been artfully maintaining that cigarette advertis- 
ing has nothing to do with total sales. This is complete and utter nonsense. The 
industry knows it is nonsense. I am always amused by the suggestion that ad- 
vertising, a function that has been shown to increase consumption of virtually 
every other product, somehow miraculously fails to work for tobacco products." 
In January of^ 1989, experts met in Houston, Texas to discuss and make rec- 
onunendations to the Bush administration and the Congress on what we viewed as 
the most important policy goals related to tobacco and nealth. In addition to some 
specific recommendations on the need to regulate tobacco additives, and constituents 
which I have already mentioned, the conference recommended the following: 
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• The establishment of a federal minimum age of 21 for the purchase of tobacco 

{>roducts, coupled with strong enforcement authority at both the state and federal 
evels. 

• The prohibition of all tobacco sampling, distribution of discounted products and 
"couponing." 

• A ban on the sale of tobacco products through vending machines. 

• The elimination of brand name promotions, inclucung brand name sponsor- 
ships, the display of brand names in connection with events open to the general 
public, the placement of brand names or logos on any consumer products, including 
out not limited to hats and tee shirts, sports cars and other sporting equipment, 
and the payment of any money to any other person to engage in any practice prohib- 
ited by this provision. 

• A ban on all tobacco-related advertising in locations where sports events are 
held. 

• A limit on all remaining tobacco advertising to a *ix)mbstone" format, as fol- 
lows: '^o human figure or facsimile thereof, no brand name logo or symbol, and no 
picture other than the picture of a single package of the tobacco proauct being ad- 
vertised displayed against a neutral background, shall be used in any tobacco prod- 
uct advertisement, provided that the proauct package displayed ^all be no larger 
than the actual size of the product package and shall contain no human figure or 
facsimile thereof, no brand name logo or symbol and no pictures." 

• The ads should be restricted to blade print on white background, with type size 
and tvpefaoe of the warning label. The tombstone restrictions also should apply to 
all tobacco padcaees. At a minimum the text on tobacco packages should contain 
and be limited to orand name, ingredients, *tar^, nicotine, and carbon monoxide lev- 
els, corporate name and any other govemmentally mandated information. 

Many^of those recommendations are contained in S. 1088. 

Mr. Chairman, I want to put today's hearing, and the legislation being considered, 
into perspective. In 1964, 25 years ago. Dr. Uither Terry released the first Surgeon 
General's Report on smoking, implicating cigarette smoking as a cause of cancer. 

Fearful that their products could undergo regulatory controls or even be banned, 
the industry did what they continue to do so well todav: they put up a smokescreen 
by offering up voluntary advertising, promotional and sampling codes desired to 

Sive the public and the government the impression that they are a responsible in- 
ustry. For 25 years, there has been nothing but example alter example of violations 
of these codes. 

The codes were purportedly developed to prohibit advertisements and sampling 
practices aimed at persons under the age of 21, as well as assuring that unproved 
and unsubstantiated health claims were not made. Mr. Chairman, I would like to 
submit for the record copies of the industry's codes. 

In 1964, the industry readily and openly acknowledged that promotion efforts 
which related cigarette smoking to ''sophistication," "sexual attraction," "success," 
"social prominence," and "athletic ability," were in fact advertisements which ap- 
pealed to young people. They also stated that they would not use cartoon characters. 
The industry's code further reouired that advertisements should not suggest that a 
person's attractiveness or good health is related to cigarette smoking. 

To this day, the tobacco industry has claimed that it has adhered to these unen- 
forced codes. Advertisements attached to our statement clearly show they have not 
and, we submit, never will until Congress acts to prevent this type of advertising. 
Yet, they have repeatedly acknowledged to Congress and the American public that 
the themes contained in these advertisements are in fact aimed at young People and 
do encourage young persons to smoke. To quote the former Chairman oi the Tobacco 
Institute, Edward Horrigan, at a hearing before Congress in 1982: 

"In 1964 we adopted a cigarette advertising code prohibiting advertising, mar- 
keting, and sampling directed at young people * * * each company still adheres 
to the principles of this Code. " (emphasis added) 
I think, Mr. Chairman, this long-standing admission of 25 long years speaks for 
itself. Isnt it ludicrous and hypocritical that, now faced with the prospects of con- 
gressionally mandated restrictions on advertising, the industry changes its mind 
alter 25 years and says "no, advertising and promotion that carry sudi themes do 
not encourage young people to smoke, they merely are aimed at brand switching." 
I should point out also, Mr. Chairman ad members of the Subcommittee, that the 
National Commission on Drug-Free Schools, in a report issued just one year ago, 
reached the same conclusion: 

"Voluntary advertising codes that limit youth-oriented images that can be 
used in alcohol and tobacco advertising are not being followed * * * the alcohol 
and tobacco industries are attemoting to persuade young people that drinking 
and smoking are socially acceptaole and more attractive than they otherwise 
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might assume. In sum, alcohol and cigarette advertising are powerful forces de- 
signed to create a new generation of drinkers and smokers, (emphasis added) 
Mr. Chairman, the point is that we have not really made much progress — we're 
exactly where we were on this issue 25 years ago^ It's time we stop waiting for this 
industry to do what it has said it would do for 25 years. In that period of time, from 
1964 to today, Mr. Chairman, millions of people have died from smoking cigarettes. 
How may more are going to die while we debate the same old issues again and 
again as if they've never been discussed? 

We believe it is time for the Congress to get on with its business in properly regu- 
lating tobacco products. 

While S. 1088 does not specificallv address the issue of prohibiting or restricting 
tobacco advertisements, I want to take the opportunity to discuss what the Supreme 
Court has said about the issue because clearly some of the other witnesses here 
today are focusing on this issue. We've heard all of the arguments on both sides of 
the First Amendment. We know what the Supreme Court said in Central Hudson 
Oas & Electric Corporation v. Public Service Uommission of New York, in Posadas 
de Puerto Rico Associates v. Tourism Company of Puerto Rico and, most recently, 
in Board of Trustees of the State University of New York v. Fox, or the so-called 
Tupperware case. 

in Posadas, Justice Rehnquist wrote, on behalf of the Court, that if a legislature 
has the power to prohibit certain conduct — such as ci^rette smoking — then it also 
has the power to take the less intrusive step of allowmg the conduct but reducing 
demand for the conduct through restrictions or bans on advertising for it. 
Writinff for the majority in the Tupperware case. Justice Scalia elaborated on this: 
"[WJhile we have insisted that the 'free flow of commercial information is val- 
uable enough to justify imposing on would-be regulators the costs of distinguish- 
ing ♦ ♦ ♦ the harmless from the harmful,' * * * we have not gone so far as to 
impose upon them the burden of demonstrating that the distinguishment is 100 
percent complete, or that the manner of restriction is absolutely the least severe 
that will acnieve the desired end. What our decisions require is a *fit* between 
the legislature's ends and the means chosen to accomplish those ends — a fit that 
is not necessarily perfect but reasonable, that represents not necessarily the sin- 
gle best disposition but one whose scope is *in proportion to the interest served.* 
* * * Far from eroding the essential protections of the First Amendment, we 
think this disposition strengthens them. To require a parity of constitutional pro- 
tection for commercial and non-commercial speech alike could invite dilution, 
simply by a leveling process, of the force of the Amendment's guarantee with re- 
spect to the latter kind of speech." (emphasis added) 
The Tupperware case, Mr. Cn airman, strongly reaflirms the conclusion of the ear- 
lier decision in Posadas. Two things contained in the excerpt from Justice Scalia's 
opinion are clear. One, within broad limits, it is the VS. Congress which has the 
authority to determine what the restrictions on commercial speech are to be. Two, 
the restrictions must only be ''reasonable" to do everything we can to discourage 
smokers and non-smokers alike from taking up the addiction or prolonging their ad- 
diction when this product is ding 434,000 Americans each year. 

Isn't it reasonable to restrict or prohibit advertising and other promotional prac- 
tices of this addictive, killer product when it is promoted with themes that implv 
that with its use comes success, attractiveness, athletic ability and sexuality? Isn t 
it reasonable to restrict or prohibit its advertising when we know that at least 3,000 
children are trying cigarettes for the first time each and every day and that ciga- 
rettes often serve as a gateway to other drug abuse problems? Isn't it reasonable 
to restrict advertising and promotion of these deadly products because of the tobacco 
industry's flagrant failure to take voluntary actions is promised 25 years ago? 

Obviously, Mr. Chairman, the answer has to be yes. By restricting tobacco adver- 
tising we are not embarking on a "slipperv slope" as the industry and its allies 
claim. Tobacco is, flrst of all, a unique product in our society, one that, as I men- 
tioned, would have been banned bv the Congress a long time ago by other health 
and safety statutes, except for the fact that the industry, through its political might, 
over the years has been able to have it excluded from such laws as the Consumer 
Product Safety Act, the Toxic Substance Act and the Hazardous Substances Act, to 
name a few. 

Secondly, it is the Congress who must carefully assess, on a product by product 
basis, which products warrant restrictions in advertising and promotion. And, Mr. 
Chairman, the Congress has already done this on numerous occasions. We are not 
breaking "new" ground in recommending the regulation of tobacco advertising. Con- 
gress gave the FDA the authority to regulate the advertising of drugs and, m cer- 
tain instances, food— both obviously legal products. 
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In the case of Drescription drugs (and one can easily argue that tobacco products 
are drugs), the Oon^ss' and the FDA's rationale for restricting their advertising, 
promotion and sale is obvious. Failure to do so would encourage their use — ^tanta- 
mount to drug pushing. Can you imagine allowing Valium to be advertised in a 
similar fashion to tobacco products? I can see it now: the Virginia Slims woman 
says, Tve come a long way, babv. I calm down and relax with a Valium, and you 
should too." Isn't it reasonable that tobacco products be held to at least the same 
standard as other legal drugs? 

The tobacco industry anaits advertising allies will undoubtedly use in their testi- 
mony, as they have done on other occasions, the quote from the Surgeon General's 
25th Anniversary Report, which states: 

'^ere is no scientifically rigorous study available to the public that provides a 
definitive answer to the basic questions of whether advertising and promotion 
increase the level of tobacco consumption." 
What they conveniently fall to note is what the paragraph goes on to say: 
"the most comprehensive review of both direct and inairect medianisms con- 
cluded that the collective empirical, experimental ad logical evidence makes it 
more likely than not that aavertising and promotional activities do stimulate 
cigarette consumption." 
I would like to include into the record as part of our testimony the entire state- 
ment made by C. Everett Koop, M.D. at a hearing before a House Subcommittee 
in which he discusses at length the manipulation of the Surgeon General's report 
by the tobacco industry and its allies. 

In all of the debate over whether advertising affects consumption of a product and 
encourages people to use that product, we seem to have also forgotten what the Su- 
preme Couit has said about the level of proof needed. In both the Centred Hudson 
and Posadas cases, the Court, with little discussion or fanfare, acknowledged that 
advertising serves to increase aemand for the product. In Central Hudson, the Court 
stated: 

"The State's interest in energy conservation is directly advanced by the Com- 
mission Order at issue here. There is an immediate connection between advertis- 
ing and demand for electricity. Central Hudson would not contest the advertis- 
ing ban unless it believed that promotion would increase sales." (emphasis 
added) 
And in Posadas the C^ourt again applied a "common sense" approach with respect 
to the effects of advertising on the demand for a product, stating: 

"Step three asks the question whether the challenged restrictions on commer- 
cial speech 'directly advance' the government's asserted interest. The Puerto 
Rico Legislature obviously believed when it enacted the advertising restrictions 
here, that advertising of casino gambling aimed at the residents of Puerto Rico 
would serve to increase the demand for the product advertised. We think that 
the legislature's belief is a reasonable one, and the fact that the appellant has 
chosen to litigate this case all the way to this Court indicates that appellant 
shares the legislature's view.** (emphasis added) 
Applying this "common sense" approach used by the Court in Central Hudson and 
Posadas, it is easy to reach a conclusion that cigarette advertising serves to increase 
and maintain demand for the product. Otherwise (paraphrasing Central Hudson and 
Posadas), why else would the industrv fight as hard and oppose a ban if advertising 
didn't promote the use of the product? 

The tobacco industry agrees, but in rhetoric onlv, that children shouldn't smoke 
or use tobacco. But it knows that it is in the youth market that it has its greatest 
opportunities for the recruitment of new smokers. According to the Surgeon General 
Report, 25 percent of high school seniors who have ever smoked had their first ciga- 
rette by sixth grade, one-half by eighth grade. We must therefore, step up our ef- 
forts to ensure that our nation's children, 3,(X)0 of whom try cigarettes for the first 
time each day, do not have access to these deadly products and are better educated 
about the dangers associated with them. We need to ensure that tobacco products 
become a part of this nation's drug and alcohol education strategies. 

Mr. Chairman, clearly we have a lot to do, a lot to catch up on, on all fronts, in 
our battle against this m^or killer. While we spend billions ol dollars to fight illicit 
drug use, the Oflice on Smoking and Health's budget remains at a low level of less 
than $10 million. The tobacco industry spends almost twice as much in one day to 
promote the use of tobacco as the Oflice of Smoking and Health spends in an entire 
year. 

The tobacco industry and its allies will find fault with every and all provisions 
of any legislative proposal that would effectively accomplish the goal of reducing to- 
bacco consumption in this country. They will argue that they are voluntarily imple- 
menting programs and advertising and sampling codes designed to discourago cnil- 
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dren from smoking, and that legislation is therefore unnecessary. It is, unfortu- 
nately, a game they have been playine (and playing well) for over twenty-five years. 
For years they have been winning. Winning legislative battles which forestalls sig- 
nificant attempts at regulation while at the same time making huge economic prof- 
its. It is the American public who has been the loser. 

It is time for Congress to put an end to these unnecessary deaths. Passage of S. 
1088 will help accomplish that goal. Thank you. 

[The "Cigarette Advertising Code" may be found in the conunittee's files.] 

Senator Ford. Thank you, Doctor. Mr. Slobodin. 

STATEMENT OF ALAN M. SLOBODIN, PRESmENT AND GEN- 
ERAL COUNSEL, LEGAL STUDIES DIVISION, WASHINGTON 
LEGAL FOUNDATION, WASHINGTON, DC 

Mr. Slobodin. Thank you, and the subcommittee, for the oppor- 
tunity to present what I would call a constitutional impact state- 
ment about this legislation. 

The Washington Legal Foundation is a national nonprofit public 
interest law group. We have over 120,000 members. We are not a 
lobbying organization. Therefore, we are not taking a position on 
this legislation. We do want to make some observations, though, 
about what we feel would be provisions in this bill that would seri- 
ously harm first amendment values and principles. 

At the beginning of my written statement I did summarize five 
reasons to support this conclusion. One has already been discussed 
and that is the de facto advertising ban. I think that would occur 
if this legislation were enacted. That would happen because of the 
section 2757 that would allow for a patchwork of State and local 
regulation restriction of tobacco advertising and also because of the 
clarification in the preemption on the warning requirements. You 
would have State judges and juries imposing all sorts of require- 
ments, et cetera. 

I have also indicated that there are some other provisions that 
have not received some discussion that I do think raise very serious 
constitutional questions. But before I get to those, I did want to 
point out that the Canadian ad ban decision has been raised and 
reemphasize that in that case that just about every, as far as I am 
aware, every study that had to do with the relationship between 
advertising consumption was reviewed in that case. 

It was a 13-month trial and they had a lot of expert witnesses, 
a lot of studies, and the leading studv that was used, the New Zea- 
land study, was discredited in that aecision. I think that is impor- 
tant because of the findings, in this bill, which seem to be quite 
lacking and not supported by the evidence and especially in light 
of this Canadian ad ban decision I would sug^B^est that without that 
evidence, to the extent that there are objections raised because of 
the commercial speech protections that use the Central Hudson 
test, this would raise an insurmountable problem because under 
that test one of the requirements would be to show that the restric- 
tion, or the proposal would directly advance the substantial govern- 
mental interest. 

There is no evidence, preponderance of strong evidence, that 
would indicate this would occur with this legislation and that 
would be a constitutional defect. Let me talk about that outside the 
advertising ban. 
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Some of the other objections that we have in some of these provi- 
sions — one has to do with the labeling requirements which require 
that the warning labels be placed on tne front and back panels and 
take up 20 percent of the space on each panel. I think this raises 
the issue and starts to get into the area of intrusive warning re- 
quirements, and there is judicial support for the position that 
where the warning requirement starts to take over too much of the 
package or in effect we are having the advertiser of the product sav 
do not buy this product, that that runs afoul of the first amend- 
ment. 

There is a case I would appoint to the attention of the sub- 
committee, Memphis Publishing Co. v. Leech, where a statute re- 
quiring newspapers to publish a warning 30 percent the size of 
their liquor advertisements violates the first amendment. In addi- 
tion, we have a written article from a law professor, Daniel Polsby 
at Northwestern. We are examining the provision in this bill and 
concluded that there was a first amendment problem with respect 
to the labeling requirements. 

I would now like to also raise an issue regarding domestic propa- 
ganda because there are two sections in this bill that would permit 
this spending of Federal moneys for antitobacco advertising cam- 
paigns or public information campaign and at this point I would 
like to mention — one of the leading constitutional scholars. Prof. 
William Van Alstyne has voiced objections to this legislation on 
those groimds. His belief, and he is supported by a number of legal 
scholars, is that the first amendment disallows domestic partisan 
ideological speech under official Government auspices in the United 
States. Such partisan speech of Government, by Government, 
threatens the integrity of the political process and ultimately the 
underlying principles of our system of democratic self-government 
and here, what this would happen, is by the Government getting 
to use the arsenal of its resources, it would dominate the market- 
place of ideas and would interfere with the free exchange. 

We are not talking about education here, we are talking about 
legislation; legislation that is admitted to be modeled on the Cali- 
fornia attack ads. When those attack ads vilify industry figures 
they have little to do, if you look at those ads, with actually educat- 
ing the public about the perceived harms of the product and there- 
fore, I would say, that raises the issue of domestic propaganda and 
this has been raised by Professor Van Alstyne, and is a matter of 
first amendment theory by other legal scholars. 

Finally, I just wanted to mention there is also the issue of sup- 
pression of truthful speech and I would just recommend, again Pro- 
fessor Polsby's statement to that effect about the consumer being 
deprived of truthful information about tobacco products. 

Finally the provisions on jawboning which authorized the Sec- 
retary of HHS to provide information to filmmakers and people in 
the media about how tobacco products ought to be portrayed. 
Again, I think this is an inherently coercive kind of system and 
again would raise first amendment problems and we are imposing 
I think a certain kind of political correctness in the free expression 
of the media in this regard. There is also judicial support for that 
position, and that again is in my statement and I thank the sub- 
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committee for the opportunity to make these observations. In con- 
clusion, I think this raises very serious first amendment problems. 
[The prepared statement of Mr. Slobodin follows:] 

Prepared Statment of Alan M. Slobodin 

Mr. Chairman and members of the Subcommittee, on behalf of the Washington 
legal Foundation (WLF), I thank you for inviting me here to testify on the First 
Amendment implications of S. 1088. WLF appreciates the opportunity to present its 
views ad commends the Subcommittee for examining the constitutional aspects of 
S. 1088 in this hearing. 

About WLF 

By wav of background, WLF is a national, non-profit, pro-free enterprise public 
interest law ad policv center based in Washington, D.C. We are substantially sup- 
ported by a memoership of over 120,000 consumers nationwide. 

WLF IS not a lobbying organization ad thus we do not take positions — in favor 
of or opposition to — legislation. We do publish, litigate, ad present legal conunentary 
bearing on proposals or laws implicating the free enterprise system, including the 
First Amenament. The purpose of this statement is to present, in sunmiarized fash- 
ion, our legal assessment about provisions in S. 1088. It is our assessment, shared 
by some noted legal scholars including Professor William Van Alstyne, that these 
provisions are harmful to First Amendment principles ad values. Five reasons point 
to this conclusion: (1) S. 1088 would open the door to a de facto tobacco advertising 
ban; (2) S. 1088 would impose constitutionally suspect label requirements; (3) S. 
1088 would encourage domestic propaganda; (4) S. 1088 would suppress truthful 
and non-misleading speech; (5) S. 1088 would authorize political jaw-Doning. 

Findings 

Before I get into discussing these five reasons, I note that Findings 8, 10, 11 and 
13 generally state that tobacco advertising increases tobacco consumption and use 
initiation, particularly by children These conclusions are not supported by the evi- 
dence and could cause a court to uj^old tobacco advertising bans when presented 
with a First Amendment challenge. The Subcommittee should be aware that on July 
26, 1991 in RJR-MacDonald Inc. v. Tfie Attorney General of Canada, No. 500-05- 
009755-883, the Quebec Superior Court ruled Canada's tobacco advertising ban un- 
constitutional. That case literally put the evidence concerning tobacco advertising 
and consumption on trial. In the end. Justice Chabot rejected the government's ar- 
gument of a connection between health protection and tobacco advertising as '^nu- 
ous and speculative," especially since it was not self-evident that smokers would 
quit upon the disappearance of Canadian advertising notwithstanding the permitted 
presence of foreign advertising. He noted that there had been no study on the im- 
pact on Canadian consumption taking into account the presence of foreign induce- 
ments, nor any study on tne impact of unattributed messageis. Moreover, ne viewed 
it as illusory that eliminating tobacco advertising would even partially free the so- 
cial environment of inducements for smoking since movies, books, and other "cul- 
tural icons" serve as constant reminders of the presence of tobacco. In pressing its 
connection argument, the government relied heavily on the Toxic Substances Board 
Report of New Zealand (Report) and the testimony of Dr. Jeffrey Harris in an at- 
tempt to link advertising with consumption However, Justice Chabot found that the 
Report was worthless because it contained ''serious methodological errors and a lack 
of scientific rigour" with conclusions reflecting "a obvious point of view." RJR (Eng- 
lish translation) at 128. Further, he found that Dr. Harris "did not demonstrate the 
scientific objectivitv that the Court is entitled to expect from an expert witness of 
this stature. He oJlen evaded questions, and freauently his answers were self-ius- 
tifications." Id. at 128, 129. Justice Chabot also found that the input data used by 
Dr. Harris was unreliable. The strong rejection of the Report and the testimony of 
an important witness is significant. In particular, the Report was the most serious 
basis used to support the notion that advertising bans are effective and bad been 
cited as empirical support for Congressional proposals to ban or severely restrict ad- 
vertising. In li^t of this case, eviaenoe supporting the findings in question is either 
lacking or suspect. 

De facto advertising ban 

S.1088 opens the door to a de facto advertising ban in two ways. In Sec. 2757(b), 
S. 1088 amends the Federal Cigarette Labeling and Advertising Act, 15 U.S.C. 1334, 
by empowering States to require additional health warnings tnrough their common 
law tort systems: judges and juries in each state would be authorized to impose pen- 
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allies on cigarette manufacturers for not providing health warnings on cigarette 
packages and in cigarette advertising in addition to those required by Federal law. 
State judges and juries thus would be able to do indirectly what state legislatures 
and state agencies are forbidden to do directly. 

The result of state tort law-imposed warnings would be to Balkanize advertising 
regulation of a nationally marketed product and would run roughshod over the First 
Amendment values protected by the existing system of uniform national control over 
cigarette labeling and advertising. By subjecting manufacturers to potentially differ- 
ing and conflicting common law warning requirements from state to state, advertis- 
ing in the national media would be virtually impossible, and advertising in local 
media impractical at best. The Federal Trade Commission says, if different 
warnings are required in different states, it will be 'Virtually impossible to advertise 
cigarettes on a national basis." Chapman, ''A Bigger Bullhorn for the Bureaucrats," 
Washington Times, July 29, 1991. 

Judicial imposition of the warning requirements through the tort system, rather 
than by statute or regulation, is irrelevant under the First Amendment. The exer- 
cise of First Amendment rights may be burdened just as effectively by lawsuits as 
by legislation. See generally New Y(^k Times v. Sullivan, 376 U.S. 254, 277 (1964). 

The second way S. 1088 opens the door to a de facto advertising ban is Section 
2758, which would "partially repeal" the preemption provision in the Federal Ciga- 
rette Labeling and Advertising Act and authorize state and local governments to re- 
strict 'i.he placement or location" of outdoor tobacco product advertising and tobacco 
product advertising on local transit vehicles. Not only does this section eliminate the 
current uniform federal structure that protects First Amendment values, it also per- 
mits states and localities to regulate based speciiically on its subject matter — ^to- 
bacco products. Courts have upheld restrictions on the location of outdoor advertis- 
ing in the past based on aesthetic concerns, but not because of its subject matter. 
Furthennore, anti-smoking advocates have pledged to lobby states and localities to 
draw wide circles around areas they consider "vulnerable" to tobacco advertising. 
This could, in effect, ban all outdoor and local transit tobacco advertising. 

Labeling requirements 

Section 2752 would mandate that federally-required package warning labels be 
placed on the front and back panels and take up 20 percent of the spcure on each 
pcmel. The government may dictate the content of product labeling to prevent it 
rrom being deceptive or misleading. See, e.g., Virginia State Board of Pharmacy v. 
Virginia Citizens Consumer Council, Inc., 425 UJS. 748,771 n.24 (1976). However, 
as the Ninth Circuit stated in an opinion by then Judge Anthony Kennedy, "there 
is no deception * * * unless the public holds a belief contrary to material facts not 
disclosed." FTC v. Simeon Management Corp,, 532 F.2d 708, 716 (9th Cir. 1976). 

The intrusive warning label requirements are not necessary to prevent deception 
As Daniel D. Polsby, Kirkland & Ellis Professor of Law at Northwestern, put it: 
"Crepe labeling cigarettes has nothing to do with information. Everyone in this 
country knows about the health risks of smoking tobacco products— such has been 
common knowledge for generations. Millions of people have given up smoking pre- 
cisely because of its much publicized dangers. Other millions of people, to be sure, 
have begun to smoke or have continued to smoke despite the risk — ^but no one has 
done so in ignorance of the risk. S. 1088 does not, in other words, propose that peo- 
ple be educated about the risks of smoking. The objective, rather, is to get people 
to refrain from doing what they should not want to do." Polsby, "A Case of Official 
Political Correctness: Anti-Industry Propaganda," 6 WLF Legal Backgrounder No. 
25, at 2 (August 23, 1991). Since this format reauirement is not intended to prevent 
cigarette packaging from being deceptive or misleading, this requirement could well 
be held to violate the First Amendment. Cf. Memphis Publishing Co. v. Leech, 539 
F. Supp. 405, 410 (W.D. Tenn. 1982) (statute requiring newspapers to publish a 
warning of 30 percent of the size of their liquor advertisements violates First 
Amendment). 

Furthermore, this provision would also set a precedent for government to impose 
intrusive labels on all politically incorrect products. "It is debatable whether Con- 
gress has any business telling people what they should or should not want. The tra- 
ditional limit of legal coercion has been behavior, not desire. As for the behavior of 
smoking, few question that it is a risky vice, but many love it. And if it is legal 
for a person to smoke, it is certainly legal for a person to want to smoke. There is 
no principled reason why the Congress, if it may reprove this legal desire, may not 
reprove other legal desires as well. Polsby at 2. 
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Domestic Propaganda 

Section 2702(2) and Section 2711 would permit the spending of additional federal 
monies for anti-tobacco advertising campaigns. A newly established Center for To- 
bacco and Health in the federal Centers for Disease Control would have the respon- 
sibility of conducting a "public information" campaign to discourage people from tak- 
ing up smoking, to encourage smokers to stop and counter the messages contained 
in tobacco advertisements." An aide to Senator Kennedy says the moael is Califor- 
nia, which uses cigarette taxes to finance ferocious broadcast attacks on cigarette 
makers. Chapman, "A Bigger Bullhorn for the Bureaucrats,** Washington Times, 
July 29,1991. 

llie attadc ads raise the First Amendment issue of government as benign propa- 
gandist (using the power of taxation to finance persuasions toward attitudes Con- 
gress wishes Uie puolic to hold according to Congress's assessment of the best public 
interest). To some legal scholars, the First Amendment disallows "domestic partisan 
ideological speech" under oflicial government auspices in the United States. Such 
partisan speech by government threatens the integrity of the political process and, 
ultimately, the underlying principles of our System of democratic self-government. 
As one scholar has stated: [PJarticipation by the government in the dissemination 
of political ideas poses a threat to open public debate that is distinct from govern- 
ment impairment of individual expression Programs of direct government (ussemi- 
nation and private dissemination that is government subsidized not only inform but 
also persuade. The government has the potential to use its unmatdied arsenal of 
media resources ana legislative prerogatives to obtain political ends, to nullify the 
effectiveness of criticism, and, thus, to undermine the principle of self-government. 
The free exercise of political rights, therefore, depends as much on a guarantee 
against political establishment as it does on the guarantee against interference with 
free speedi." Kamenshine, The First Amendment's Implied Political Establishment 
Clause," 67 CaUf. L. Rev. 1104 (1979). 

More specifically. Professor William Van Alstyne, one of our nation's most re- 
spected constitutional authorities, has criticized the arrangement proposed in S. 
1088 as "an example contrary to the First Amendment principle that government 
propaganda systems are not to be constructed, financed, ana maintained in the 
United States. The use of government power to direct tax-collected funds for direct, 
domestically-directed internal propaganda against some segment of American enter- 
prise strikes me as new and enormously disturbing, whatever the enterprise as 
such. The current use of earmarked taxes in California to finance government-spon- 
sored, professionally-crafted anti-industry TV spots that use professional actors to 
portray corporate boards as manipulative killers, i.e., profiteers plotting to replace 
cigarette-addicted persons who foreseeably die from cigarette smoking with new co- 
horts of victims, is a hi^ly dramatic example of what may be done on a far larger 
scale pursuant to legislation now pending." Van Alstyne, "A New Free Speech Prob- 
lem: Government Propaganda Against Business," 5 WLF Legal Backgrounder No. 
27, at 2 (July 6, 1990). 

If the government attacks the tobacco industry today, who will be the govern- 
ment's next target? Suppose unions are considered to be too influential. Should the 
Federal government spend public monies to ''educate" people on the undue influence 
of unions? Should it authorize ''public information campaigns" urging boycotts of 
tuna companies that tolerate drift-netting? As Professor Van Alstyne puts it, '^y 
such reasonings, we drift to the use of tne monopoly power of government to tax 
and to spend to propagate such views as government decides it wants its citizens 
to hold and to act on, as so many other deeply-resented governments elsewhere have 
so frequently done." Van Alstyne at 3. 

Congress has prohibited the United States Information Agency and the Voice of 
America from disseminating their propaganda domestically. See 22 U.S.C. sees. 
1461, 146 1-1 a. It should not depart from that principle. 

Suppression of truthful speech 

Section 2761(6) defines "misbranded" to mean that the labeling of a tobacco prod- 
uct is "false or misleading in any particular way," and a tobacco product cannot be 
sold if it is "misbranded. AntismoKing activists would ai^e that S. 1088 prohibits 
cigarette manufacturers from labeling their products as "smooth" or "mild or "low- 
tar," or to use pictures, symbols, colors, or logos. Speech that is truthful and non- 
misleading is constitutionally protected. "Prohibiting the statement that a given 
product is low-tar^ when it actually is in comparison with some generally recognized 
comparison set, or lower in tar than some other product, would tnerefore violate the 
First Amendment. * ♦ * Quite possibly the customers of 'low-tar* cigarettes are 
mainly people who prefer them, not to strong cigarettes, but to quitting smoking en- 
tirely. Such people are constitutionally entitled to truthful, non-misleading informa- 
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tion about the relative pathogenicity of tobacco products. It is not a fact that tobacco 
products are indistinguishable on this dimension." Polsby at 3. See, e.g., Central 
Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557 (1980) (Su- 
preme Court struck down tne Commission's ban on advertising (it was trying to pro- 
mote enei^ conservation); "The Commission's order prevents appellant from pro- 
moting electric services that would reduce energy use by diverting demand from less 
eflicient sources, or that would consume roughlv the same amount of energy as do 
alternative sources. In neither situation woulcf the utilit/s advertising endanger 
conservation or mislead the public. To the extent that the Commission's order sup- 
presses speech that in no way impairs the State's interest in energy conservation, 
the Commission's order ♦ ♦ ♦ must be invalidated."). 

Jawboning 

Section 2702(3) authorizes the Secretary to provide information to film makers, 
broadcast media managers and others "regarding the role of the media in promoting 
tobacco use." Jaw-boning, sometimes called "regulation by raised eyebrow," is pur- 
poseful governmental interference in the constitutionally protected speech of the 
mass m^a. It is one thing for government oflicials to speak out on an issue but 
quite another for the government to "prescribe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion" West Virginia State Board of Edu- 
cation V. Bamette, 319 U.S. 624, 642 (1943). Such action would chill expression pro- 
tected by the First Amendment— effectively imposing a system of prior restraint on 
speech deemed to be insufliciently opposed to smoking. Professor Polsby explains 
how such a system would operate under S. 1088: "[I]t is inherently coercive for the 
government to reauest or demand cooperation from a private citizen, even when no 
explicit sanction for recalcitrance is provided. It must be remembered that 'broad- 
cast media managers' are federal licensees, or work for licensees, who miffht suppose 
that they were being asked to cooperate and not on a simply voluntaiy oasis. Even 
for non-licensees, an atmosphere of coercion mi^ht well be presumed. In a world in 
which the public sector expands each year, and m which artists, writers and movie- 
makers are annual recipients of tens of millions of dollars of federal lai^ess, the in- 
ference that it was Big Brother calling, rather than HHS, might well be natural. 
The message will be: America expects every producer to do his duty. Of course — 
perish the thought! — no one would actually demand that a producer airbrush the 
offending frames from a filme noire, replacing a package of Luckies with a roll of 
wintergreen Lifesavers. Still, the government is 'authorized' to 'provide information' 
on the contribution that these steps might make to suppressing tobacco use. This 

f)rovi8ion comes as close to legislating politically correct tnou^t as American legis- 
ation ever has." Polsby at 4. 

In addition, Professor Van Alstyne has pointed out to me a well-reasoned federal 
district court decision holding that mere jaw-boning that is meant to and has the 
effect of persuading a publisher to steer away from accepting scripts which but for 
that jaw-Doning, they would have accepted is actionable by the adversely affected 
writers under the First Amendment. See Writers Guild of America v. FCC, 423 F. 
Supp. 1064 (CD. Cal. 1976), reversed on other grounds, 609 F.2d 355 (9th Cir. 
1979), cert, denied, 449 U.S. 824 (1980). Judge David Bazelon has also expressed 
the view that these kinds of government agency influences were inconsistent with 
First Amendment restraints on government. Bazelon, "FCC Regulation of the Tele- 
communications Press," 1975 DuKe L.J. 213. 

Conclusion 

In this 200th anniversary of the ratification of the Bill of Ri^ts, the First Amend- 
ment has come to mean newspapers that everyone can buy on a street comer, news- 
papers that can say almost anything about anybody, and even advertisements that 
can say almost anything as long as it's truthful. The First Amendment has also 
come to be meant as a Fran bartier against imposing, collecting, and spending taxes 
to ^el government-directed domestic propaganda services meant to dominate the 
marketplace of ideas in the United States. I am not suggesting that S. 1088 would 
turn the United States into China or what was the Soviet Union But, as Stephen 
Chapman wrote, it would put us a little closer to these countries than a free society 
ouj^t to be. 

Thank you for the opportunity to testify. 

Senator Ford. Thank you very much. I am being pressed a Httle 
bit for time here since my good friend, Senator Gorton had to leave, 
I think it is in the best interests that I submit written questions 
to the witnesses here and hope that you will respond to those in 
a timely manner. 
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Therefore, I call this hearing adjourned. 

[Whereupon, at 11:25 a.m., the subcommittee adjourned.] 
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Prepared Statement of the Cigar Association of America 

The Cigar Association of America (CAA) appreciates the opportunity to present its 
views on S. 1088 (The Tobacco Product Eaucational and Health protection Act of 
1991). These comments are limited to the provisions of the bill as they pertain to 
the U.S. cigar industry, whose annual sales in 1990 were about $695 million, rep- 
resenting less them 2 percent of all tobacco oroducts sold in the United States. 

The CAA opposes the broad scope of S. 1088. The Tindin^" upon which the bill 
is premised present fundamentally inaccurate and misleading information to the 
public cmd do not differentiate among tobacco products. The fact of the matter is 
that there are considerable differences among tobacco products — in how they are 
used and how they are marketed, for example. Legislation that purports to promote 
greater public awareness of matters related to smoking should be based on accurate, 
objective data. 

The avowed purpose of S. 1088 is 'to encourage cessation of tobacco use" among 
young people and to strengthen laws limiting sales of tobacco products to minors. 
The cigar industry firmly supports the principle that cigar smoking is an adult cus- 
tom based on mature and informed juogment. Objective data clearly demonstrates 
that cigars are not youth-oriented products. The U.S. market for cigars consists of 
adult males who have the maturity to make informed, responsible decisions about 
cigar smoking. 

Typically, tnose who smoke cigars begin to do so when they reach their 30s. More- 
over, the cigar industry disapproves of advertising designed to encourage cigar 
smoking by those under 21 years of age. That principle is set forth in the CAA's 
Cigar Advertising Standards. 

The average cigar smoker smokes 2 cigars per day. According to the Bureau of 
AlcohoL Tobacco and Firearms, cigar sales have dechned 68 percent in the past 20 
years. The total advertising and promotional expenses of the cigar industry are less 
than one half of one percent of the figure citecl in the Tindings" in S. 1088. The 
cigar industry spends the vast majority of these expenses on point-of-purchase mate- 
rials. 

In addition to our objections to the ui\justified treatment of cigars in the bill, we 
wish to bring to the committee's attention that there is no recognized testing meth- 
odology for measuring the constituents of cigars or their smoke (as (tistinguished 
from other tobacco products). This is true internationally as well as domestically. 
Nevertheless, the bill would impose a requirement on cigar manufacturers to state 
the quantities of named constituents to a federal agency. Absent a standardized 
test, the cigar data generated by this requirement would he unreliable and virtually 
useless. 

This hearing has given us the opportunity to inform the committee why S. 1088 
is not appropriate where cigars are concerned. For the reasons outlined above, we 
believe cigars should be excluded from the scope of the bill. 



Letter From Senator Kennedy to Senator Bryan 

November 25, 1991. 
Senator RiCHARD H. Bryan, 
U.S. Senate, 
Washington, DC 20510 

Dear Senator Bryan: I have received the enclosed materials from individuals 
and organizations who wish to comment on S. 1088, the Tobacco Product Education 
and Health Protection Act of 1991. They have asked to be part of the record of the 
November 14 hearing held by your Subcommittee on this piece of legislation. 

These materials speak for themselves, but are largely a response to those who 
fear that any selective restrictions on the advertising of tobacco products will 

(93) 
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produce an abridgement of the First Amendment right of free speech. Taken to- 
gether, they represent an important response to those who made this ailment at 
the hearing. 

Hiank you for your efforts to ensure a balanced presentation of viewpoints at your 
bearing. 

Sincerely, 

Edward M. Kennedy. 



Letter From Jack E. Lohman, Interim Director, Wisconsin Initiative on 
Smoking and Health 

November 26, 1991. 
Senator Edward M. Kennedy, 
U.S. Senate, 
Washington, DC 20510 

Dear Senator Kennedy: A new twist on an old idea attacks the muting affects 
tobacco advertising has on the printed and broadcast media: 

• While the oil-suggested 5 cent federal excise tax could provide millions of dol- 
lars which could be earmarked for anti-smoking messages in the media, what maga- 
zine or TV station would voluntarilv accept sucn ado at the risk of offending tobacco 
producers (to the point that they shut off all of their tobacco and non-tobacco prod- 
uct advertising)? How can this editorial control be offset? 

Perhaps the only way is to pass legislation that requires the media (printed and 
TV) to accept paid public service announcements up to a dollar amount equal to that 
which they receive from both tobacco companies and their non-tobacco subsidiaries. 
Indeed, the available 'health" money would dwarf the tobacco industry's, and would 
never reach the total allowed. But if health ads are paid for, the media should not 
be able to decline them. Tying it to "tobacco onl/* ads should be avoided, as this 
effort could be nullified if a tooacco company vengefully pulled its tobacco ads but 
left its non-tobacco ads for leverage. 

• A ban on advertising would be good, but not if it precludes the above. Such leg- 
islation should survive any future voluntary or involuntary ban on tobacco ads. 

• Do RICO violations apply to the concerted stifling of competitive advertising or 
health articles? 

• When a tobacco ad shows a cigaret without the deadly smoke being emitted 
from its lit end, is that considered false and misleading advertising? It certainly re- 
moves from the image of the cigaret its most feared substcmce — smoke. 

We must find wavs to combat the '^eavy handed advertising whidi mutes vital 
health information from being disseminated to th^ public". 
Sincerely, 

Jack E. Lohman, 

Interim Director, 



Letter From Jack E. Lohman, Director, Cardiac Evaluation Center, to 

Senator Bryan 

November 26, 1991. 
Senator Richard Bryan, 
U,S. Senate, 
Washington, DC 20510 

Dear Senator Bryan: Recently, I had a personal experience that demonstrates 
the substantial power tobacco companies have over local tobacco education programs 
in public schools. 

In addition to my capacitv at CEC, I am Interim Director of the Wisconsin Initia- 
tive on Smoking and Health, an organization formed to foster tobacco education in 
schools and the workplace, and to promote clean air legislation in public places. I 
purchased a 32 minute VHS videotape which interviews several cowbovs in *Marl- 
Doro Country" and a rather defensive corporate officer of the Philip Morris Com- 
pany. It is a compelling film which descrioes the fate of these "smoking cowboys," 
all of whidi eventually died from smoking-related diseases. Philip Morris managed 
to suppress it in Europe, but it found its way to the United States. 

I offered the film to a health official at the Milwaukee Public School System hop- 
ing they would broadcast it on their closed circuit TV system. I was told that, m 
essence, they may not be able to broadcast it because Philip Morris and its subsidi- 
ary. Miller Brewery, "do so much for the community and the school system" that 
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they would not want to offend them. When I objected that the health and safety 
of the children far outweighed the political aspects, I was then told that inner city 
school children no longer relate to 'Vhite cowboys .'' I am still waiting for its broad- 
cast. 

Similarly, when I requested that the city mayor (John Norquist) not support the 
Philip Morris Bill of Rights tour because it was a tobacco-sponsored event aesigned 
to create a positive image for the tobacco company, 1 was again reminded (by a dif- 
ferent city ofticial) of how much Philip Morris contributes to the area. [They contrib- 
uted $500,0(X) to the Public Museum on the eve of the tour, although few saw it 
as a "prepayment to acquiesce."] 

It is distressing to see the producers of such a lethal product effect such firm con- 
trol over the publication, distribution and broadcast of pro-health materials to our 
children. 

Sincerely, 

Jack E. Lohman, 
Director, Cardiac Evaluation Center, 



Letter From Joseph W. Chbrner, President, Smokepreb Education Services, 

Inc. 

November 22, 1991. 
The Honorable Ted Kennedy, 
U,S. Senate, 
Washington, DC 20510 

Dear Senator Kennedy: Smokefree Educational Services supports legislation to 
restrict advertisements promoting tobacco addiction. 

We have attempted to place counter ads on several occasions, but our access has 
been denied for fear of "offending tobacco companies. For example, in 1988 we tried 
to run a paid advertisement in Playbill, a magazine distributed at theatres in New 
York City. The ad was created by an 11th grader and simply said. ''If you smoke, 
Why? Can't you read?" There was a big Surgeon General's warning at the bottom. 
Playbill returned our ad and check with the enclosed letter. According to Playbill, 
our ad would "interfere with the theatre going experience." I called Playbill and 
asked if they would consider another ad. They said they would not accept any ad 
that offended their tobacco advertisers. 

In 1990, we tried to run another student ad on the New York City subway system. 
Created by a 5th grader, Come To Where The Cancer Is won best print ad in the 
The New York City Smokefree Ad Contest. Gannett Transit, the company in charge 
of subway advertising, would not accept it because it would "offend their tobacco ad- 
vertisers." When New York media criticized Gannett's decision, they changed their 
excuse and said our ad had too much white space and would encourage grafliti. The 
next day an ad for Merit cigarettes appeared with all white space. So Gannett 
changed its excuse again and said we didn't submit the proper papers. The New 
York Times wrote a critical editorial of Gannett's decision and Tom Brokaw ran a 
critical piece on the Nightly News. The president of Gannett called the next day and 
said they would take our ad. Subsequently Gannett said it will no longer take any 
more of our ads because our ads are "visual pollution." After being criticized in the 
press again, Gannett now says it won't take our ads because people are using bump- 
er stickers that we produce and putting them on cigarette ads. 

We have also tried unsuccessfully to buy billboard space in Shea Stadium. The 
Mets' contract with Philip Morris for a giant Marlboro billboard expires at the end 
of this year. In January, we offered to pay the Mets the same amount as Philip Mor- 
ris was pajring them if they would let us replace the Marlboro billboard with some- 
thing good for young Mets fans. We repeated the offer in writing and in the press 
throughout the year. The Mets told us they would give us an opportunity to compete 
for that billboard space when the contract expired. The Mets recently renewed their 
contract with Philip Morris without ever letting us compete. 

Media access is not accessible to everyone. Health groups are denied advertising 
access because of pressure from tobacco companies' advertising clout. 
Sincerely, 

Joseph W. Cherner. 
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Letter From Arthur T. Birsh, President and Pubusher, Playbill, Inc., to 

Joseph W. Cherner 

April 8, 1991. 
Mr. Joe Cherner, 

Anti-Smoking Educational Services, Inc., 
New York, NY 10280 

Dear Mr. Cherner, Our Rate Card ''Contract and Copy Regulationsl states: 

Publisher reserves the right to exclude any advertisement which, in its opin- 
ion, does not conform to the standards of the publication." 
I must always keep in mind the nature or our service, the place of distribution, 
and the expectations of our readers and theatre owners. We must do nothing to 
damage the quality of the theatregoing experience We can criticize no one or noth- 
ing. We are expected and determined to enhance and cheer not depress or hector 
our audience. 

This is not a new policy. As an avid theatregoer you are well aware that >ou see 
no contradictions of this century-old sense of our raison-d'etre. 

It is my sole and final judgment that I can not carry your advertising as it is not 
in keeping with our charge. I, therefore, enclose your check. 
Sincerely, 

Arthur T. Birsh, 
President and Publisher, 



[New York Times. June 22, 1990] 

A Drop-Dead Poster 

Melissa Antonow is only 12 years old so it's fair to say she'll probably pick up 
and discard any number of career choices before maturity. But it's also fair to say 
that she already shows a talent for the drop-dead graphic and the strong headline. 
Melissa Antonow may have a future in advertising. 

Melissa's poster of a skeletal cowboy is drop-dead not only because it is arrest- 
ingly drawn but because the cowboy is riding through a graveyard and above his 
head is her catchy slogan: ''Come to where the Cancer is." 

Melissa's variation on the Marlboro man's slogan ("Come to where the flavor is") 
won a contest sponsored by the Coalition for a Smoke-free City, and was supposed 
to appear in the New York subways. That at least was what the head of the coali- 
tion, Joseph Cherner, was planning. But Gannett Transit, which handles subway 
advertising for the Metropolitan Transportation Authority, refused the ad. 

Mr. Cherner says a Gannett official, James Taggart, told him the poster might 
offend the company's many tobacco advertisers. Mr. Taggart says no, the problem 
is with the medium, not the message: line drawings like this are "grafliti-prone." 

Furthermore, he adds, the poster had nevef been formally presented either to 
Gannett or the M.TA. 

The grafliti point is hard to comprehend; blacking out the starts teeth on a movie 
placard in the subways is a routine rite of passage. What advertising doesn't invite 
graffiti? In any case, a poster with such an eflective and important health message 
warrants special attention, precisely because it is directed at the young people who 
ride subways — and write grafliti. 

Other city agencies work conscientiously to send anti-smoking messages to the 
public. Surely the M.T.A., through its lessee, Gannett Transit, doesn't wish to con- 
tradict such efforts. Let's hope that Mr. Cherner will resubmit the entry with all 
the proper formalities — and that Melissa's message will soon be showing up all over 
town. 
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Prepared Statement op Michael J. Kerrigan, President, Smokeless Tobacco 

Council, Inc. 

Mr. Chairman, my name is Michael J. Kerrigan and I am the President of the 
Smokeless Tobacco Council, Inc., an association of domestic smokeless tobacco man- 
ufacturers. I appreciate the opportunity to submit this statement, which expresses 
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the views of the smokeless tobacco manufacturers on S. 1088, the Tobacco Product 
Education and Health Protection Act of 1991. 

For those of you who may not be familiar with smokeless tobacco, it is tobacco 
which is intended to be used in the mouth and is available in two main varieties — 
chewinff tobacco and snuff. Smokeless tobacco has been enjoyed in this country since 
it was nrst settled over 300 years ago. Indeed, one brand of smokeless tobacco, still 
a popular brand today, is one of the oldest consumer products in this country, hav- 
ing oeen granted one of the first trademarks issued by the UJS. Patent Office. 
Today, smokeless tobacco products aro used primarily by outdoorsmen and those 
who work with their hands. 

/. The Legislative Proposal: S. 1088 

Mr. Chairman, it is the position of the smokeless tobacco manufacturers that the 
broad, new bureaucratic scheme contained ini^ S. 1088 including the creation of a 
new Federal agency to be known as the Center on Tobacco and Health — is unneces- 
sary, unfair, and based on false assumptions. Furthermore, the proposal would un- 
dermine the long standing principle established by Congress of regulating tobacco 
labeling and advertising so as to provide a uniform and consistent message to the 
general public regarding the tobacco and health controversy. 

S. 1088 is unnecessary because current Federal regulation, particularly the Com- 
prehensive Smokeless Tobacco Health Education Act of 1986, P.L. 99-252, (the 
Comprehensive Act"), deals in an appropriate manner with most of the smokeless 
tobacco matters covered by the proposal. These include public education activities, 
reports to Congress, and tne reportmg and evaluation of smokeless tobacco ingredi- 
ents and nicotine provided for in the bill. 

Indeed, the Secretary of Health and Human Services has declared that the To- 
bacco Product Education and Health Protection Act is Unnecessary." In his state- 
ment submitted to the Senate Conmiittee on Labor and Human Resources on Feb- 
ruary 20, 1990, Dr. Sullivan stated: 

Although we support the Committee's efforts to focus greater attention on to- 
bacco ana health, I believe the Department's activities — those underway and 
those we will be pursuing during the coming months — serve the same purpose 
and accomplish the identical goals as those set forth in S. 1883 [the 1990 ver- 
sion of S. 1088]. The Administration shares the concerns addressed by the legis- 
lation. 

We do not believe, however, that the additional authorizations and require- 
ments contained in [the Tobacco Product Education and Health Protection Act] 
would measurably add to our current or planned efforts. Therefore, the Admin- 
istration believes such legislation is unnecessary. 
The Comprehensive Act represents a sweeping effort by the federal government 
to regulate the smokeless tobacco industry on a national and uniform oasis. This 
comprehensive and uniform Federal law should be given adequate time to work be- 
fore the American taxpayer is burdened with a new, lai^ely redundant, regulatory 
scheme. 

Furthermore, the array of anti-tobacco programs proposed under Subtitle B of the 
bill, including so-called '^rsuasional programs," embody proposals that do not have 
a proper place in a democratic society. These campaigns would be aimed specifically 
at ''school dropouts, minorities, blue collar workers, and low income indiviauals" and 
are intended to deny these adult American citizens their informed freedom of choice 
as to whether to use tobacco products. 

S. 1088 also seeks to undermine the long-standing federal policy of maintaining 
a uniform national system for regulating tobacco advertising. Tne bill seeks to foster 
a patdiwork of local — and therefore inconsistent — regulations. This ill-advised as- 
pect of the bill would threaten the carefully constructed balance strudc by tlys Con- 
gress between regulation of tobacco products and legitimate commerce. 

Finally, the proposed le^slation is based on false assumptions, including the no- 
tion that tobacco advertising and promotion contribute to the initiation of tobacco 
use by youth. 

Needless to say, Mr. Chairman, the enormous cost of erecting this new bureauc- 
racy — $110 million in fiscal year 1992 alone — would impose an unacceptable new 
burden on the American taxpayer, and divert resources from the country's real 
needs, in this era of budget deficits and fiscal restraint. 

//. Our Record on Smokeless Tobacco and Youth 

Before turning to a detailed discussion of our industry's position on S. 1088, I 
shall focus on one concern of the bill to which the smokeless tobacco manufacturers 
have devoted substantial efforts and resources over some years— ensuring that 
smokeless tobacco products are not marketed to persons under the age of eighteen. 



Digitized by VjOOQIC 



99 

Even the report of the Senate Committee on Labor and Human Resources regard- 
ing S. 1088 acknowledged our voluntary efforts. The Committee notes," stated the 
report, '^hat the smokeless tobacco industry has also conducted a voluntary edu- 
cation program emphasizing that the use of their product is strictly for adults." The 
report concluded that the Labor Committee "is supportive of these efforts" and sug- 
seated that they be increased. The smokeless tobacco industry has responded to the 
Labor Committee by expanding ongoing efforts. A brief description of our voluntary 
youth program is provided below. 

The smokeless tobacco manufacturers have adopted the Code of the Smokeless To- 
bacco Industiy. Under the Code, smokeless tobacco manufacturers oppose any asso- 
ciation of smokeless tobacco with activities which may be designed for persons under 
the age of eighteen. In particular, we do not direct our advertising or promotions 
towara youth, do not use active athletes or professional entertainers to endorse our 
products, and all models who appear in our advertisements must be at least 25 
years of a^. A cooy of our Industi^ Code is attached. 

In addition to these strict policies, our industiy has spent considerable time and 
effort encouraging others to support our "adults only" policy. In 1984, only 22 states 
had laws mandating 18 as the minimum age for purchase of smokeless tobacco. 
Thanks in part to our efforts, more than 40 states now have laws establishing 18 
or a higher age as the minimum SLse for purchasing our products. Not onlv do we 
support 18 as the minimum age oT purchase, in many of these states — Colorado, 
Maryland, Missouri, New Mexico, New York, Pennsylvania, Texas and Vii^nia, for 
example — ^the Council submitted testimony and actively supported the passage of 
these laws. 

In 1984, we began a i)rogram to encourage retailers to support our policy that 18 
years should be the minimum age for purchase of our products. The Council printed 
and distributed point-of-sale signs to more than 50,000 convenience stores urginff 
retailers to ask for positive identification when selling our products and not to sell 
them to anyone under 18, even if the laws in their states did not prohibit it. 

In 1985, to readi the seneral public with our message, we produced a public serv- 
ice announcement ("PSA") entitled "Smokeless Tobacco is NOT for Kids" and re- 
leased it to 300 television stations nationwide. Millions of people heard and saw this 
important message. 

We continued to carry out this vigorous program in 1986 by means of the print 
media. "Some things are still for adults on\y' was the paid public service announce- 
ment that kicked off our 1986 program. This PSA urged tnose under 18 not to at- 
tempt to buy smokeless tobacco products and urged retailers not to sell our products 
to anyone younger than 18. 

We also launched a national media campaign entitled "Because We Care." We 
placed open letters' to America's parents, coaches, teachers and retailers urging 
these adult authority Figures to help educate the nation Is youth about our age oT 
purchase policy. These messages were placed in some of the most widely circulated 
publications in the country including Parade Magazine and The Washington Post, 
as well as some key specialty publications such as Education week and Convenience 
Store News. In 1986 alone, we reached more than 25 million people. 

From 1987 to 1988, the Council went to the local level with two new paid public 
service announcement campaigns concerning youth and smokeless tobacco. The first 
campaign — "It's Our Responsibility" — was targeted at local newspapers and featured 
strong parental figures discussing responsibility and the importance of parents help- 
ing to prepare their children for adult decisions. These PSAs were placed in local 
newspapers from coast to coast such as The (Memphis) Commercial Appeal, the Wis- 
consin State Journal, the Southern Illinoisan ana the Tallahassee Democrat. With 
this FSA alone, we reached more than three million readers. 

Another Smokeless Tobacco Council campaign — directed specifically at education- 
related print media — ui^ged America's teachers, coaches and principals to teach 
youth about the "Fourth R: Responsible Decision -Making. Amonff the 47 publica- 
tions that ran our PSAs were the nationally-circulated Education Week and Teach- 
er; as well as West Virginia School Journal and The Arizona Administrator. 

In 1989, we produced a compendium of all of the industry's youth efforts to date 
entitled "A Continuing Commitment." This publication was distributed to business, 
civic and youth oi^anizations communicating our adults only message and asking 
their help in supporting our policy. The Boy Scouts of America, the Rotary Club 
International and the United States Chamber of Commerce are some of the nearly 
100 organizations we contacted. 

As a result of that effort, we worked closely with the American Le^on to incor- 
porate our adults only message into their youth outreach programs. We twice ad- 
dressed their Committee on Americanism and Youth, distributed our adults only 
policy materials to the Legion's 50 state Commanders and more them 100 other top 
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officials, and placed paid public service announcements in The American Le^on 
Magazine. Thanks to the Legion's cooperation, our message will reach a far wider 
auaience. 

In 1990, we added some new dimensions to our program. First, we worked to fur- 
ther develop our programs to educate parents, retailers and other adults that the 
enjoyment of smoKeless tobacco is an adult custom and not intended for youth. For 
example, we printed half a million handout cards for distribution to retailers, that 
detailed our "Adults Only" policv and asked retailers' help in enforcing our policy. 
These cards were hand-delivered to retailers nationwide by our member companies' 
sales forces. 

Second, we extended our outreach program to include the law enforcement com- 
munity. For several reasons, law enforcement ofHcers are worthy allies in our cam- 
paign against the use of smokeless tobacco products bv persons under the age of 18. 
For example, they are concerned, as we are, with adherence to the law, including 
laws that deAne activities which are adult customs. Even more important, they have 
enormous influence on youth as community authority figures, both in uniform and 
in the context of the youth clubs and other programs they sponsor to help guide 
youth into productive, responsible adulthood. 

Our third goal for 1990 was to explore new ways to reach our adult consumers 
and enlist their help in enforcing our ''Adults Only^ policy. Primarily, we con- 
centrated on publications popular with adults who ei\jov smokeless tobacco, such as 
Outdoor Life, Field & Stream and Progressive Farmer. Not only did we place public 
service announcements in these magazines, we also succeeded in enlisting editorial 
support from these publications for our 'Adults Only" policy program. 

Tnis year, we have continued our long-standing commitment to communicating 
our "Acmlts Only" policy by launching a national paid public service announcement 
campaign. We placed paid public service announcements in publications which in- 
cluded USA Today and U.S. News and World Report. 

In addition to national publications, the Council placed paid public service an- 
nouncements and open letters in local newspapers, trade magazines and additional 
publications to spread our adults only message to a laraer adult audience. 

We also produced and distributed a compendium ofnew materials entitled The 
Smokeless Tobacco Council's Adults Only Policv Program," that captures the many 
ways the smokeless tobacco industry has sought to communicate its "Adults Onlvr 
policy to responsible adults across the country. These materials have been distrib- 
uted to teachers, coaches, parents, retailers, public oflicials, veterans, law enforce- 
ment personnel and smokeless tobacco wholesalers and distributors. Our belief is 
that il these responsible adults know and help enforce our policy, we are making 
a difference. 

In addition to these yearly campaigns, we maintain many ongoing activities to get 
our adults only message out to the public. We have spoken to tobacco farmers, dis- 
tributors of tobacco products and convenience store owners to explain our policy and 
ask their help in making it work. We have also distributed tens of thousands of 
pieces of literature on our policy during the course of delivering these addresses. 

We also take advantage of editorial opportunities to get our message across. We 
regularly publish op-ed articles in trade and seneral interest publications to inform 
readers of^our oolicy. We also make a point of setting the record straight when pub- 
lications wrongly accuse our industry of marketing smokeless tobacco to those under 
18. Hundreds of letters to the editor have been sent out reminding editors and their 
readers of our policy that smokeless tobacco is not for youth. 

Our industry is proud of the efforts we are making, and we will continue our ef- 
forts to ensure that the American public understanos and remains aware that our 
products are for adults only. (Some examples of the Council's "Adults-only" policy 
materials are being submitted with this statement.) 

///. S. 1088 is Unnecessary and Unfair 

Proponents of S. 1088 mistakenly argue that tobacco products are unregulated 
and uncontrolled. In fact, smokeless tobacco products are regulated by an array of 
federal authorities, including: 

• The Department of Health and Human Services, which monitors the ingredi- 
ents in smokeless tobacco products, conducts tobacco and health research and public 
information programs, and reports to Congress on a biennial basis regarding tobacco 
and health issues; 

• The Department of Treasury, Bureau of Alcohol, Tobacco and Firearms, which 
collects tobacco taxes; 

• The Department of Agriculture, which grades and diaracterizes tobacco, and 
regulates production and prices; 
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• The Federal Trade Commission, whidi regulates tobacco product packa^ng and 
advertising, including monitoring the use of government-prescribed wammff mes- 
sages on smokeless tobacco products, and reports to Congress on a biennial basis 
regarding the sales, advertising, and marketing practices of the smokeless tobacco 
industry. 

These wide-ranging federal eflbrts are supplemented by a panoply of state and 
local regulatory authorities, including: 

• State and municipal environmental protection agencies; 

• State occupational safety and health agencies; 

• State consumer protection agencies; 

• State departments of labor; and 

• Municipal fire marshals. 

In addition to the comprehensive federal and state regulatoiy schemes, federal 
and state authorities conduct extensive educational programs as well. For example, 
the Department of Health and Human Services, working through the National Cfan- 
cer Institute and with the assistance of the American Cancer Society, recently an- 
nounced a comprehensive program to assist seventeen model states in community- 
based educational services regarding tobacco products. The $135 million project, 
called ''ASSIST," will involve education eflbrts at worksites, in schools, and tnrough 
various community groups. 

Given this comprenensive federal, state, and local framework, S. 1088 is unneces- 
sary. Indeed, it is clear that the stated "purposes" set forth in Section 2(b) of S. 1088 
as they relate to smokeless tobacco products are currently fuliilled by the Com- 
prehensive Act as demonstrated by the following summary: 

• S. 1088 states that it is a purpose of the bill to lielp educate citizens to prevent 
initiation and encourage cessation of tobacco use" and to ''support State eflbrts to 
improve educational programs for the prevention and cessation of tobacco use," but 
such activities are already within the scope of Section 2 of the Comprehensive Act 
entitled Tublic Education". 

• S. 1088 states that it is a purpose of the bill to "inform the public about the 
harmful effects of tobacco products, but Sections 2, 3, 4, and 8 of the Comprehen- 
sive Act mem date health warnings for smokeless tobacco products and advertise- 
ments and provide the Secretary of HHS with a broad array of authority to under- 
take "informational" £md "educational" programs. 

• S. 1088 states that it is a purpose ofthe bill to "strengthen laws limiting the 
sale of tobacco products to minors" but Section 2(bX3) of the Comprehensive Act pro- 
vides the Secretary of HHS with authority to carry out such activities. 

• S. 1088 states that it is a purpose of the bill to "provide for the determination 
of the risk to individual health of additives to tobacco products," to "establish Fed- 
eral regulatory authority over such additives," and to "ensure the disclosure of accu- 
rate inTormation to the public," but all of these matters are covered by the Com- 
prehensive Act, particularly Section 4 of the Act. 

Some specific examples of the redundant and unfair nature of the provisions of 
S. 1088 are set forth below. 

A. Reporting Provisions 

The smokeless tobacco reporting program of S. 1088 is unnecessary. Section 4 of 
the Comprehensive Act, entitled "ingredient Reporting", already provides in part: 

(1) Each person who manufactures, packages or imports smokeless tobacco 
products shall annually provide the Secretary with — 

(A) a list of the in^dients added to tobacco in the manufacture of smokeless 
tobacco products which does not identify the company which uses the ingredi- 
ents or tne brand of smokeless tobacco which contains the ingredients; cmd 

(B) a specification of the quantity of nicotine contained in each such product. 
The smokeless tobacco manufacturers strongly believe these Comprehensive Act 

reporting provisions adequately and appropriately serve the legitimate public inter- 
est, as determined by Congress, by providing the Department of Health and Human 
Services with information about the ingredients and nicotine content of smokeless 
tobacco products. Furthermore, the industry has cooperated fully with the Depart- 
ment of Health and Human Services in developing and responding to the regulatoiy 
and statutory requirements of the Act. 

B. Evcduation of Ingredients 

S. 1088 contemplates that the proposed Center will evaluate smokeless tobacco in- 
gredients to determine whether they "significantly increase the risk of the product 
to human health." However, the ingredient provisions of the Comprehensive Act re- 
quire that the Secretary of Health and Human Services report to Congress regard- 
ing scientific research on the possible health effects of smokeless tobacco ingrecuents 
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and, in particular, that the Secretary advise Congress with regard to any smokeless 
tobacco ingredient which the Secretary believes "poses a health risk to users of 
smokeless tobacco." Clearly, the Secretary must undertake a scientific evaluation of 
smokeless tobacco ingredients in order to comply with this Congressional mandate. 
Indeed, Congressman Henrv Waxman — one or the leading proponents of the Com- 
prehensive Act— described the ingredient reporting and evaluation provisions of the 
Act as follows: 

''Section 4 of the legislation requires ingredients in smokeless tobacco to be 
disclosed to the Secretary of Health and Human Services. Such disclosure will 
permit more precise evaluation of the health effects of smokeless tobacco prod- 
ucts and will enable the Secretary to warn of specific ingredients contained in 
smokeless tobacco that may increase the health risks of the product." Cong. Rec. 
Feb. 3, 1986 H 249. 
Mr. Chairman, it is clear: The proposed S. 1088 ingredient evaluation require- 
ments are unnecessary and duplicative of existing federal law. The provisions of the 
Comprehensive Act should be permitted to continue in effect for a reasonable time 
before rushing to impose new and conflicting rules and standards. 

C. Reports to Congress and Public Education Activities 

Sections 2728 and 2729 of S. 1088 contain proposals for public education regard- 
ing smokeless tobacco and reports to Congress by the Secretary of HHS regarding 
various matters relating to smokeless tobacco. 

The public education provisions of Section 2728 (beginning on page 30) direct the 
Secretary to "establish and carry out a program to inform tne public of dangers to 
human nealth resulting from the use or smokeless tobacco products" and set forth 
various duties which tne Secretary shall undertake in carrying out the program. 
Section 2728 also provides that the Secretary may furnish technical assistance and 
make grants to the States "to assist in the development of educational programs and 
materials and public service announcements" relating to smokeless tobacco, and "to 
establish 18 as the minimum age for the purchase of smokeless tobacco." Section 
2729 provides that the Secretary shall submit to Congress biennial reports contain- 
ing, among other things, "a description of the eflects of health education eflbrts on 
the use of smokeless tobacco products" and "an evaluation of the health effects of 
smokeless tobacco products and the identification of areas appropriate for further 
research." 

While at first glance these provisions of S. 1088 regarding "public education" and 
reports to Congress regarding smokeless tobacco issues may seem laudable, they are 
totally unnecessary. Every provision contained in Sections 2728 and 2729 of S. 1088 
is already part of the Comprehensive Act. Indeed, the provisions of Sections 2728 
and 2729 are taken virtually verbatim from Sections 2 and 8 of the Comprehensive 
Act. Duplicating provisions of existing law underscores the truly redundant nature 
of S. 1088 and unnecessarily increases the cost to the taxpayer. 

D. Unfair and Ill-Conceived Label Format 

Section 2752 of the bill would impose warning labels on tobacco products which 
would occupy twenty percent of the two most prominent sides, and wnich would con- 
tain text as large as that used in other labeling on the product. This size require- 
ment is grossly unnecessaiy and excessive. The Federal Trade Commission has 
deemed the current labels to be legible and conspicuous. 

Perhaps more fundamental, warning requirements of this magnitude raise con- 
stitutional concerns. As the American Civil Liberties Union testified regarding simi- 
lar warning requirements pending before the House Subcommittee on Healtn and 
the Environment just last year, the requirements "go so far beyond reasonable regu- 
lation that they impose an unconstitutional burden on the speech chosen by com- 
mercial advertisers. 

IV. False Assumptions: Tobacco Products and Minors 
The provisions of S. 1088 regarding use of tobacco products by minors, while well- 
intentioned, are based on false assumptions. The bill contains a purported "finding" 
that '^he tobacco industry contributes significantly to experimentation with tobacco 
and the initiation of re^lar tobacco use by children and young adults through its 
advertising and promotion practices." The fact of the matter is, however, that re- 
search studies by tobacco critics have consistently found that tobacco advertising 
and promotion have no significant impact on the initiation of tobacco use. The fol- 
lowing studies are of particular interest with regard to the issue of smokeless to- 
bacco use by youth: 

• In a paper published in the American Journal of Public Health in 1986, 
Marty ana his colleagues reported on their study of 901 high school students 
in northwest Arkansas. Those students who reported using smokeless tobacoo 
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were asked about the primary influence in their initiation of smokeless tobacco 
use. 82.7 percent of the respondents reported that the primary influence was 
one of the following: a friend, a relative other than a parent, a teacher, a coach, 
or a parent. Only one respondent, comprising 0.6 percent of the group, reported 
that an advertisement was the primary influence. Marty, PJ., et aL, Patterns 
of Smokeless Tobacco Use in a Population of High School Students. AJPH 76 
(2): 190-192, 1986. 

• In a second study based in Arkansas, Williams and his colleagues reported 
on their work with over 1200 students at 13 rural Arkansas high schools. Those 
students who reported using smokeless tobacco were asked 'Vno/what was the 
single most signiflcant influence in your decision to begin using smokeless to- 
bacco?" The researchers noted that a strong parental influence was evident in 
the reason most frequently cited for deciding to use smokeless tobacco." Indeed, 
57.1 percent of the respondents answered "a parent"; 32.7 percent answered "a 
coach ; and 9.2 percent responded "a teacher . Again, only a single respondent, 
comprising 0.5 percent of tne group, indicated that "an advertisement" was the 
most signiflcant influence. The researchers concluded that "the youth surveyed 
in this study did not report advertising to be instrumental in the initiation of 

groduct use." Williams, T., et al., Smokeless Tobacco Use Among Rural High 
chool Students in Arkansas. J Sch Health 56(7): 282-285, 1986. 

• Gugsenheimer and his colleagues published a study in the American Jour- 
nal of PuDlic Health in 1986 in which they reported on a group of 609 students 
in the Pittsburgh area. Those students who reported using smokeless tobacco 
were questionea as to what influenced them to use the products. The research- 
ers reported that "although mass media and other marketing eflbrts to promote 
smokeless tobacco have intensifled, only 4 percent of the users admitted to 
being so influenced, whereas 60 percent reported learning about the products 
from a friend." Guggenheimer, J., et al.. Changing Trends of Tobacco Use in a 
Teenage Population in Western Pennsylvania. AJPH 76 (2): 196-197, 1986. 

Furthermore, the provisions of S. 1088 regarding use of tobacco products by mi- 
nors are redundant given our industry's own eflbrts both to ensure that smokeless 
tobacco products are not marketed to persons under the age of eighteen, and to sup- 
port state laws which prohibit the sale of tobacco products to persons under the age 
of 18. As to the few states that permit the sale of tobacco products to persons under 
the age of eighteen, there are adequate measures already in place to encourage 
these states to adopt appropriate legislation. For example, the Comprehensive Act 
provides that "the Secretary of Health and Human Services may provide technical 
assistance and may make grants to States . to establish 18 as the minimum age 
for the purchase of smokeless tobacco." 

Our industry's determination and common cause with the Department of Health 
and Human Services in this area is underscored by the fact that the Smokeless To- 
bacco Council has drafted and made available to state legislatures a model statute 
which establishes 18 as the minimum age for purchase of smokeless tobacco prod- 
ucts. The model statute provides, in part: 

Sec. 1. Sale of Smokeless Tobacco Products — It shall be unlawful for any per- 
son, firm, corporation, partnership, or any other entity engaged in the sale of 
smokeless tobacco products to knowingly sell, barter, give, or in any other way 
furnish to a person under the age of eighteen (18) years any smokeless tobacco 
products, including chewing tobacco, snufl*, or any other form of smokeless to- 
bacco. 

Sec. 2. Purchase of Smokeless Tobacco Products — It shall be unlawful for any 
person under the age of eighteen (18) years to purchase, barter, or in any other 
way receive from any person, firm , corporation, partnership, or any other entiW 
engaged in the sale of smokeless tobacco products any smokeless tobacco prod- 
uct, mcluding chewing tobacco, snuff, or any other form of smokeless tobacco. 

V. Impact of S. 1088 on Tobacco Farmers and Manufacturers 

Smokeless tobacco manufacturers have developed a close relationship with domes- 
tic tobacco farmers, and a deep appreciation for the unique agricultural practices 
which generations of our farmers have utilized. 

Under S. 1088, tobacco products would be subject to an extensive regulatory re- 
gime which could encompass tobacco growing as well as the tobacco product manu- 
facturing process. Current tobacco growing and curing practices could be radically 
altered due to new requirements in the bill. As a result, the bill holds substantial 
implications for tobacco farmers. 

The Environmental Protection Agency and the U.S. Department of Agriculture al- 
ready regulate the tobacco growing process. S. 1088 oouid impose new restrictions 
and significant new costs on American tobacco farmers and processors. 
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VI. S. 1088 Lacks a Balanced Approach to Education 

Subtitle B of S. 1088 provides a vehicle for private antitobacco advocates to obtain 
Federal funds for "public information campaigns." These programs would be di- 
rected at tai]^et groups whom anti-tobacco advocates apparently believe are unable 
to make their own adult decisions, or who perhaps are thought to be making the 
"wrong^ decisions. Among the targeted groups would be "minorities", "blue collar 
workers", "school dropouts", and "low income individuals." Federal funds would also 
be used to develop programs aimed at "workers and their families" involving "a con- 
centration of effort to change tobacco use behavior in those croups." 

Providing information intended to permit adults to maxe an informed decision 
whether to use tobacco products is one thing. Engaging in Federall^^ funded 
persuasional programs aimed at effecting "behavior change" in "minorities [and] 
olue collar workers" is quite another, and accordingly must be rejected. 

We believe American adults should be allowed to exercise their informed freedom 
of choice to use these legal tobacco products. The claimed health risks of smokeless 
tobacco use are universally known, and congressionally- mandated information on 
this subject appears in smokeless tobacco advertisements and on every smokeless 
tobacco oackage. Consumers should be allowed to evaluate this information and de- 
cide, without coercion or restrictions, whether to use tobacco products. While we will 
continue our efforts to ensure that smokeless tobacco products are not marketed to 
persons under the age of eighteen, we also will vigorously oppose any effort to in- 
fringe upon the rights of adult citizens who choose to use our products. 

VII. S. 1088 Would Undermine the Principle of Nationally Uniform Regulation of 
Tobacco 

Section 2758 of S. 1088 is an ill-advised attack on a fundamental principle under- 
lying Federal regulation of tobacco products. It has long been recognizea that the 
regulation of tobacco products, which are marketed and used nationwide, must be 
carried out on a nationally uniform basis. Thus, the Comprehensive Act put into 
place a nationally uniform program for the regulation of smolceless tobacco. 

Mr. Chairman, Section 2758 would undermine this well established principle by 
permitting, and even encouraging, state and local authorities to enact diverse and 
inconsistent regulations regarding smokeless tobacco advertising, sale and pro- 
motion. Moreover, since anti-tobacco activists have declared their intention to seek 
outright bans of local tobacco advertising on billboards or transit advertising. Sec- 
tion 2758 would be in direct conflict with First Amendment protection of commercial 
speech. 

Mr. Chairman, when considering the implications of S. 1088 for tobacco labeling 
and advertising, the recent examination of this issue by our neighbors to the North 
is instructive. In 1988 the Canadian Parliament enacted the Tobacco Product Con- 
trol Act, which sought to prohibit many forms of tobacco advertisements and to im- 
pose tobacco product warning labels of dimensions similar to those included in S. 
1088. The Canadian le^slation was challenged in court. After an exhaustive and 
comprehensive trial which lasted thirteen months, the Quebec Superior Court re- 
jected the law as "state moralism." The prudence of the court's language extends 
oeyond national boundaries — the legislation was a form of censorship and social en- 
gineering which is incompatible with the very essence of a free and democratic soci- 
ety." 

S. 1088 would even provide Federal funding for these unconstitutional state and 
local restrictions on commercial speech, as wen as funding private counter-advertis- 
ing. In short, S. 1088 seeks to employ the power of the Federal government to at- 
tack the First Amendment rights of smokeless tobacco manufacturers, as well as to 
sweep aside traditional and fundamental notions of balance in the regulation of 
commerce tobacco. 

In conclusion, Mr. Chairman, the passage of S. 1088 would undermine Congress* 
own recent efforts to establish a comprehensive Federal framework of smokeless to- 
bacco regulation. The Comprehensive Act established a broad system of regulation 
for smokeless tobacco products, including educational programs, package warnings, 
and ingredient and nicotine reporting. S. 1088 would wipe out this comprehensive 
plan and instead impose a redundant and unwarranted new svstem. It is imperative 
we take the time to evaluate the effectiveness of the Comprehensive Act before any 
additional burdens are placed on the taxpayer under the guise of tobacco "regula- 
tion." 

Finally, S. 1088 raises an issue which is fundamental in our democratic and free 
enterprise society with its many constitutional and legal protections against ex- 
cesses. It is disingenuous for the proponents to label this bill as a regulatory pro- 
posal, when in fact its purposes and theirs are clean the cessation of tobacco use 
and the creation of a "tobacco free society." In reality the bill creates a new federal 
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bureaucracy bv which anti-tobacco proponents would preside over the ultimate de- 
mise of the industry with which they would be charged with "regulating." 

The smokeless tobacco industry is an honorable one. Over the years we have dem- 
onstrated that we are a responsible and reasonable industiy. As we have done dur- 
ing consideration of previous legislation regulating our tobacco products, we will 
work conscientiously to avoid divisive discourse and take a fairminded approach to 
this complex issue. Nevertheless, we are resolved to protect our right to manufac- 
ture and market quality smokeless tobacco products to our adult consumers in a re- 
sponsible manner. 

Thank you, Mr. Chairman, for the opportunity to present these views to the com- 
mittee. 

[The Appendix to this statement may be found in the conunittee files.] 
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